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Introduction *

On September 19, 2006, after a long process ofgantrnment protests, a failed
general election, and a series of speeches attathk@nprime minister by the chief of
King Bhumipol's Privy Council, the military endedhd@ksin Shinawatra’s time as
head of Thailand’s government. He had assumedpthsgion first after the election
of January 2001, and he convincingly defended than elections of February 2005.
The coup plotters assigned experts in public lavdrov up an “Interim Constitu-
tion.” Its articles 19 to 32 concern the establishmerd Gonstitution Drafting As-
sembly (CDA) as well as a Constitution Drafting Guoittee (CDC), the procedure of
constitution drafting, and subjecting the consitutdraft as approved by the CDA to
a referendum. The CDC was tasked with preparingdthé constitution. This group
of 35 people (25 selected by the CDA, ten by thepcplotters), comprised almost
exclusively senior male members of the Bangkok-thdmeeaucratic and technocratic
power elite (variously referred to aphichonor, especially by the red-shirt move-
ment,ammar). The CDC started its work on January 25, 2007 fzeld its decisive
joint meeting with the CDA, in which the new comstion was decided upon point-
by-point, on June 21, 2007. In its 62 meetings,GEC debated a host of constitu-
tional design issues. The word-by-word minutesb#ithese meetings are accessible
to the public, as are the word-by-word minuteshaf €DC'’s three sub-committe®s.
This paper only describes the debates of the CB&uding the decision-making in
its final meeting with the CDA. The thirteen megsn(comprising 637 pages of text)
of the second sub-committee on political institagpwhich are relevant to the topic
of this paper, could not yet be included.

Amongst the host of constitutional design issudsatid by the CDC, the elec-
tion system was one of the most prominent and otioigs. It remained highly con-
tentious right until the CDC'’s decisive meetingiwihe CDA on July 21, 2007, when
45 members voted in favor of the mixed-memimajoritarian election system intro-
duced with the 1997 constitution, while 39 memisengported the switch to a mixed-
membermroportional system (there were two abstentions and one ng-\vateumber
of important CDC members considered the redesigheklection system as one of
the most important tasks of this round of consttutirafting. They perceived that the
election system stipulated in the 1997 constituliad had strong undesirable effects,

especially in creating a government unassailabbkéd by a parliamentary majority



that was substantively bigger than the voter sbatbe main political party. Yet, this
point was also expressly directed against the TRak Thai Party of Thaksin
Shinawatra, who stood accused of having establiahfpdrliamentary dictatorship.”
However, this did not mean that the constitutioaftilmng process, and even the
decisions about the election system, was alwaya déliberative nature where the
participants clearly understood the issues, aneliynected based on pure reason, and
complete information. Rather, an analysis of ingtihal development that pays “due
attention to micro foundations” (communicationsagfors, such as those who served
on the CDC and CDA) also includes paying attentiorithe potential causal im-
portance of political mistakes, misperceptions, anthtended consequences ... on
both strategic behavior and institutional outcom@apoccia and Ziblatt 2010:937,
938). For example, the discussions and explanattonghe CDC and in the CDA
were not always helpful in clearly defining theeaftative options, their respective
strengths and weaknesses, and their potentialgabldonsequences. As one member
of the CDA exclaimed with frustration when the d@ge@ CDA vote on the election
system had already been urged to be taken, “The mlsten [to the explanations],
the more | am confused about how | should deci@a{i Kangim, CDA 29:206).
Another CDA member added, “I have listened, ananl still confused” (Akkharat
Rattanachan, ibid.:207). After Winat Manmungsin laaidled that, “If you allow the
vote to take place, | am afraid that it will not b@sed on our shared understanding”
(ibid.:209), Sunthorn Chanrangsi cautioned, “I aonfthat the majority of CDA
members does not yet understand [the electionmyis®ue]. Since we do not yet un-
derstand it, how can you force us to make a det¥sigibid.:210). Given the long,
unsystematic, and confusing debate in this deci€& meeting, such statements
were not surprising. Siva Saengmani suggestethéie is somebody who really does
not understand, he should abstain when votingt(jbiSakchai Unchittikul was con-
cerned about the image of the CDA saying, “MorepVérink since there is still con-
fusion, | do not want this confusion, and neithetegision based on a lack of under-
standing. This would make outsiders see us in aligatl’ (ibid.:213). After some
more (but not very enlightening) explanations rdgay the election system design,

the chairperson of the meeting, Seri Suwanphanatedn



See, there are still members who do not undergtaedoroposed election
systems]. Therefore, it is difficult to vote on theright? ... How can we
decide when members do not yet understand [the]BfCDA 29:216)

Shortly afterwards, Seri followed up by asking, “Bau understand better now?” His
own answer suggested that this was not the caseryBody makes a cloudy face”
(ibid.:220). A short while later, Seri added, “Deaembers, is there anybody who
does not yet understand [the two alternative amdpeting election systems]? Is there
anybody? If they are understood already, we willeVdibid.:224), and “The more
explanations are given, the bigger is the confudimnnot do this. | want explanations
that settle [the issue]” (ibid.:231). This was erportant issue that needed reason as a
principle of decision-making (ibid.). Eventually,avtri Phetcharakham, became im-
patient,

Those who do not understand will understand aftedsvalf they do not
understand it now, they will understand it later. If.1 was a teacher
teaching primary school students, everybody woualidl One hundred
people have already explained, and there arengtithbers who do not yet
understand. Therefore, just vote. (CDA 29:235)

Given the situation briefly described here, onehnigell wonder what the final nar-
row vote of 45 to 39 in favor of the mixed-memipeajoritarian system, and against
the mixed-membeproportional system, meant in terms of the quality of thisitost
tional “decision.” This question includes the reasons and other mtiival factors
that made members vote for one of the options rdtta for another. On the occa-
sion of drafting the 1997 constitution, the theorstary general of the CDC, Bor-
wornsak Uwanno, viewed the decision-making behawfanembers in a rather criti-
cal light, when he referred to the “patronage systand said,

You would expect them [well-educated and econortyicakll-off mid-
dle-class elite members of the CDC/CDA] to be gdibdg principles, but
they are not. If they are asked as a favor to aatertain way, they will be
guided by their personal relationships. And thisnsler the full attention
of the press. It reflects the understanding thait tlelationships with those
in power stand above all els&angkok Postluly 21, 1997)

The actual communication process as reflectedemtimutes of the CDC and CDA

meetings made the supposedly clear-cut “intentioi@ constitution” about its elec-



tion system look rather messy (and this includetheethe informal discussions and
negotiations held outside the formal meetings herrelationship issue raised in the
Borwornsak quote). Nevertheless, subsequentlyTkbaés had to act out and bear the
consequences of this institutional “choice” of #lection system, be it as politicians,
political parties, or voters.

Before | enter into an analysis of the CDC minufesnight be useful first
briefly to describe the election systems that waracipally available for selection.
This will make it easier to locate the system addph Thailand in the worldwide in-

stitutional context.

Electoral systems: a very brief overview

Electoral systems are normally divided into two maure types, namely plurali-
ty/majority and proportional.In the first type, voters cast one single baltd can-
didate who runs in their local constituency. Inrplity systems, the candidate with
the highest number of votes wins, irrespective bétlier he or she has gained an ab-
solute majority or not. This system is also callEnist past the post” (FPTP). A typi-
cal case of such a system—usually employed in ainggmber constituencies
(SMC)—is the lower house in the United Kingdom. ®oother countries require that
the winning candidate achieves an absolute majarity thus perform a run-off elec-
tion, in which only the two candidates with the Hegt number of votes can run
(France), or they integrate such a run-off intofthet round of voting, called “alterna-
tive vote” or “preferential voting” (Australia).

In proportional election systems, voters castrthigigle ballot for lists of can-
didates that were prepared by the political part®sme countries feature national
party lists (such as Israel, The Netherlands, dodaRia), while the great majority
employs some variant of regional or local listsr (Bxample, Argentina, Finland,
Spain, Denmark, or South Africa). Some countriesltioe these two pure election
models into mixed systems, thereby creating a thiagor varianf This, in turn, takes
two major forms, the mixed-membaerajoritarian (MMM) and the mixed-member
proportional (MMP) systems. The MMM system emphasizes the ntajor
an/plurality element by using the two differentteyss separately for different sets of

MPs, and by setting the number of plurality constitcy MPs considerably higher



than that of the party-list MPs. It is therefordeof described as a “segmented” or
“parallel” system. Typical examples in Asia areaapSouth Korea, and Taiwan.

The MMP system, on the other hand, emphasizesrtpogional component.
Although there are also two kinds of MPs, the oNetiatribution of seats in parlia-
ment solely depends on how many votes the polipeaties received on their party
lists. The MPs elected in local constituencies hyeaeld a personalized element to
this system. The total number of MPs a party camctin parliament depends on its
overall share of votes, making the number of ayfmseats proportional to its voter
share. If a party’s number of constituency MPs doasreach its proportional claim,
the number is filled up from the party list. Thenef, this system is also called “com-
pensatory” or “corrective.” Typical examples areri@any and New Zealand (which
essentially copied the German system and firstieghl in 1996).

According to statistics presented in the IDEA’s dlamok onElectoral System
Design of the 199 countries covered, 91 had a pluratigyority election system, 72
had a proportional election system, 30 countriesrhixed systems, and six had other
systems. Of the 30 countries with mixed systems,f&dtured parallel systems
(MMM), while nine had adopted MMPAs for recent electoral change, the handbook
notes,

As Table 1 shows, the trend is rather clear. Masintries [of 27] that
have changed electoral systems have done so oiirdation of more pro-
portionality, either by adding a PR [proportionapresentation] element
to a plurality system (making it a parallel or MMigstem) or by com-
pletely replacing their old system with List PR.€Timost common switch

has been from a plurality/majority system to a rdisgstem, and there is
not one example of a change in the opposite dinefti

Locating Thailand in this overall scheme of eleat@ystems is now easy. “Table 1”
mentioned in the quote lists Thailand as a couthtay had moved (since the adoption
of the 1997 constitution) from a plurality/majorisystem (multi-member constituen-
cies, or bloc vote) to a mixed “parallel” systern kdMM). Thailand had thus joined

20 other countries, among them, as mentioned aklaggn, South Korea, and Tai-
wan. The 1997 constitution had introducedegregatedr parallel election system

(mixed-membermajoritarian, or MMM) with 400 MPs elected in single-member
constituencies (SMC), complemented by 100 MPs edkeot nationwide closed and

blocked party lists. This included a thresholdiweé fpercent. That is, only those polit-



ical parties that received at least five percertheftotal party-list vote received a pro-
portional share of the 100 party-list MPs.

Thus, the constitution-drafting assembly and cottemiof 1997 succeeded in
significantly reforming Thailand’s time-honored piity election systemwhile their
successors in 2007 failed to push this reform suibistly further by changing the
emphasis of the mixed system from a majoritariaa pvoportional approach, though
this really was a near miss by merely six votes Pphrpose of this paper is to de-
scribe how the idea of proportional representatiemeloped, how it was discussed,

and how it finally fell through.

The CDC proceedings regarding the election system

The overall process of drafting the 2007 consbtutiincluding the election system,
comprised the following major steps. First, theeththematic sub-committees men-
tioned above discussed constitutional design isandsprovided the results of these
discussions as input to the CDC, which performedigbates concurrently with the
discussions separately taking place in the sub-dttees. Second, a draft of the con-
stitution as prepared by the CDC was disseminaieithé public for feedback, and
formally organized hearings were héfdThe draft was also presented to the CDA so
that its members could form their views and pogsjbin groups that could initiate
amendment motiongpfae yatt). In order to get even more feedback, the draft wa
given to twelve organizations for providing comneeritom their perspectives.
Third, concerning the part on the election systédms, was taken up again on June 1,
2007, following the public hearings, and after aétnbwo and a half months had
elapsed since the first round of decision-makiraurih, the CDC held meetings with
those members of the CDA who had initiated amendmmertions to make changes to
the CDC'’s draft constitution. The election-relatigbate took place in the 38th CDC
meeting on June 6, 2007. Fifth, in the followingetieg on June 6, the CDC dis-
cussed which motions the members accepted, andhvingy rejected. Sixth, and fi-
nally, almost the entire CDA meeting on June 21 g@ent to debate and decide on
parliamentary system issues, in particular thetelesystem (these issues cover 259
pages of the 279-page minutes of this meeting).

I will now provide a sequential narrative of whappened between the first

and the last step of deciding about Thailand’stelacsystem.



The initial stage

Early on in the drafting of the constitution by l8®C, some members started push-
ing for abolishing the national-level party listshich would have left the election
system with only constituency MPs, as was the dmfere the 1997 constitution
came into effect. In the ninth CDC meeting on Fabyul5, 2007, Jaran
Pakdithanakdf reported on the deliberations of the sub-committegolitical insti-
tutions, of which he was the chairperson (CDC 9:14According to his report, the
number of MPs was to be reduced from 500 to 40Qebl\eer, all of them were to be
elected in multi-member constituencies or distr{®$/D), while the party-list com-
ponent of the election system would be abolishéagather. Many members of Ja-
ran’s sub-committee saw the party lists as givomrnuch power to the party leaders
and their executive boards in selecting the canesden be placed on the lists. It was
thought that this would indebt those selected @&rtbelectors, and thereby limit the
MPs’ freedom in making legislative decisions (thg@erience with Thaksin's TRT
provided part of the background for this approaéhirthermore, rather than follow-
ing the intentions of the 1997 constitution to gnbwledgeable and capable people
from various fields on the party lists, parties {mhareferring to TRT) had allegedly
stacked them with their financiers. However, Jadded, some sub-committee mem-
bers had defended the party lists as useful. iege supporters wanted to replace the
single national party lists by a number of regidiss covering a number of provinc-
es.

Thus, at this early point in the drafting procdssr¢ were two main proposals
regarding the design of the election system. Opeesented a return to the pre-1997
system, while the other wanted a modified versibthe 1997 model. Six weeks later,
however, in the CDC’s eighteenth meeting on Mar8h 2007, Krirkkiat Phipatser-
ithant® suddenly (though there seemed to have been sdknenta proportional elec-
tion system at the CDC'’s informal brainstormingssass in the seaside resort town of
Cha-am in Petchaburi province, from March 5-10, 280proposed the introduction
of a proportional compensatory system. This proposs expressly based on the
German model. This would have meant a switch fromix@d-membemajoritarian
to a mixed-membeproportional election system (CDC 18:49). Krirkkiat suggested
what he henceforth would stick to, namely a Houmesisting of 400 MPs, with 200

elected in single-member constituencies and 20€&ezlefrom party lists. This pro-
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posal thus still reflected the original intentiohmost CDC members to reduce the
number of MPs from 500 to 400. However, in Krirkisamodel, the number of seats
a political party could claim in the House would/bdeen in direct proportion to the
number of votes it had received on its party lisha. Krirkkiat clearly stated, “The
number of MPs a political party receives is acaogdio the number of votes cast for
it. Every vote cast by the people counts khwammgdi” In more concrete terms, a
political party that had received 40 percent of wioée could claim 160 seats in the
400-seat House of Representatives. If this partyvinan only 120 constituency MPs,
the remaining 40 seats would be drawn from theypestt This is why the MNP sys-
tem is called “compensatory.”

Interestingly, Krirkkiat did not come up with theitial idea by himself, nor
did he have any preceding knowledge about the ptiopal election system (accord-
ing to his own statements). Rather, he had beeroapiped and briefed by an inter-
ested party from outside of both the CDC and théAGDThe origin of his proposal,
Krirkkiat said, went back to their meeting in Cha-aAn expert group of lecturers
had come to see him and suggested the idea of npicpad elections. “At that time, |
did not yet know anything much [about it]. Howevethen | read the various docu-
ments, | became interested, and thus studied she isirther” (CDC 26:4). This “ex-
pert group of lecturers” (CDC 35:100) seemed toeheamprised German-graduated
professors of law from Thammasat University, amorthem Kittisak Prokatf®
Parinya Thewanarumitkul of the same faculty conteld a paper on the German
election system with (flawed) recalculations of #0895 election results.

A few days later, in its twentieth meeting on A@®ijl2007, the CDC worked
on the preparation of the first draft constitutimnbe disseminated to the public for
comments. There were two main models—400 constfudtPs (without any party
list element), and 480 MPs, comprising 400 constity MPs and 80 party-list MPs.
In addition, Krirkkiat provided a fuller explanatiof his proportional model. He stat-
ed,

I would like to ask permission of the meeting togwse the idea to estab-
lish a completely new proportional election systéine 400 MPs would
be divided into 200 constituency MPs and 200 MRo®@kng to propor-
tion. This system will completely change the faédhe election system
(CDC 20:64).



11

At this point, therefore, the number of modelstfoe design of Thailand’s future elec-
toral system had increased to three. In the saneimge Pisit Leeahtati summa-
rized this situation by pointing out that, at thegimning, thekrop (second sub-
committee) had wanted only 400 MPs, without padts! He pointed out that there
had been little discussion in the sub-committempsr because the decision to drop
the party list had been made at the very beginafrige proceedings already. Howev-
er, in their six-day retreat in a Cha-am hotel,ualien CDC members had insisted on
keeping the party list MPs, which had led to thaftiing of article 90/1 (an alternative
version of the original article that excluded pdrsy MPs, presumably comprising
400 constituency MPs and 80 regional party list MPsnally, Krirkkiat had pro-
posed a proportional system modeled after thatesfr@ny (CDC 20:75).

Creating confusion about “proportionality” at theetreat in Bang Saen

The next step in this struggle about Thailand’stredectoral system came in a series
of six meetings (nos. 22 to 27) held between Aprdnd 11, 2007, at a hotel in the
seaside resort town of Bang Saen, Chonburi proyincerder finally to decide on the
content of the hearing-version of the constitutibhe decisive 26th meeting on April
10 started with Krirkkiat right away again desanifpithe proportional system. Others,
like Jaran, Vicha Mahakhufi,Chuchai Suphaworfd,and Komsan PokhoAfalso
spoke in favor of this approach, though they détein some detail. On the other
hand, Nakharin Mektrairat, Phairote Phromsafti,and Woothisarn Tanfiwere crit-
ical of this proposed new system. All of these Cn@mbers could be categorized as
belonging to the administrative and academic stnadfi theaphichon However, this
did not mean that they always shared the sameapiithus, in the context of debat-
ing the election system, one could distinguish leetw“reformers” and “conserva-
tives” within the same socio-political stratdmTheir relationship was not always
without tension. The “reformers” insinuated thag tisonservatives,” in rejecting the
adoption of a mixed-member proportional system,edwow ignored the best interests
of the country. The “conservatives,” on the othandh accused the “reformers” that
they did not properly understand Thai politicaltatgé and structures, and had there-
fore proposed an election system that was “inappatgd for the country. In a later
meeting (No. 35 of June 1, 2007), Pisit Leeahtapaegntly felt the need to take up

this issue saying that he had detected a problefailwfess regarding the criticism



12

brought against those whom | have labeled “consees” He pointed out that he
was convinced that everyone on the CDC wanteddhbatcy to be better, and wanted
to search for a system that was best for Thaildheérefore, that a person proposed
something, and others did not agree with it, ditl mean that they did not love the
country, or did not want the best for the counfrigat Vichit, Woothisarn, Nakharin,
and Pairote—who were all political scientf§tsdid not agree with the proposals of
the other side did not mean that they did not varstolve Thailand’s political crisis.
Pisit added that he wanted to put this on recoedabse this tactic had already been
used in the sub-committee, and he had talked abthdre as well (CDC 35:89). Lat-
er in the same meeting, Woothisarn, a key defenti®MM, thanked Pisit for his

intervention saying,

| have to thank Khun Pisit who has spoken on myalfghat | also love
the country. It is not that | do not look for anpoptunity for change. But |
want change that is moderaphdj). (CDC 35:102)

A vocal proponent of the MMP side, Chuchai Suphagy@hluded to this issue when
he claimed that not adopting MMP would be a serioas of opportunity, and lead to
trouble for the country. Yet, he added that hisdgowere not intended negatively to
affect anybody. He merely wanted to express hisgret belief—though in doing so
he could apparently not resists to blame the dluer for a possible “blunder” in case

they did not agree with the MMP system. In his avords:

Today, it is clear that we do not have the sameetgtanding. If we blun-
der again in the design of the system, like in 19%& will have trouble.
Yet, that | say so does not mean that | scold AMfoothisarn. (CDC
35:103)

In a later meeting, Chuchai again tried the aanagsively attacking the MMM pro-
ponents while at the same time insisting that fendit scold them. “I want it to be
recorded that | do not want to participate in wgtithis page of history that will take
the country on the way to parliamentary dictatggshiThe majority proposal con-
firmed the 1997 (MMM) system, which had sufferednfr “party-list buying.” How-

ever, this did not mean that those who had spokéord him (against MMP) would
take the country towards “parliamentary dictatqpshHis words did not mean that

his view was only positive, while that of the otheras negative (CDC 38:135).
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Still, it was obvious that the competing campshe CDC did not have “the
same understanding.” Unexpectedly, however, tldshdt only concern the two main
models of election systems—MMM and MMP—Dbut also djuestion of what actual-
ly had been decided when they voted on the elestystem in their 26th meeting on
April 10 in Bang Saen. This vote was of particutaportance, because it determined
the content of the draft constitution, and thereftite stipulations about which the
views would be sought in the subsequent periodubiip hearings. That there was
indeed a problem became apparent—and resultedi@bae of confused CDC mem-
bers—only in their 35th meeting more than six wdakar, when the CDC returned to
its debate of the election system after the puis@ring phase of the draft constitution
had been concluded.

Thus, the question arises how the options thaCIh€ members had to vote on
at their retreat in Bang Saen were framed. In tthrese options involved concepts
that denoted their key characteristics. In meehing 26 of April 10, 2007, Nakharin
Mektrairat (a proponent of MMM), recalled the CDGidormal retreat in Cha-am
(March 5-10) saying that it had been clear at tina that his group “did not want the
Party list [English in the original] system. We wteah the proportional system” (CDC
26:10). In Nakharin’s view, the word “party listedoted the national-level lists with
a five-percent threshold that were introduced l&y1897 constitution, and used in the
elections of 2001 and 2005. His use of “proporti@ystem,” on the other hand, de-
noted a number of regional party lists without &mgshold. Just before the sentence
quoted above, Nakharin had said, “I was in the miiypdhat wanted to keep the pro-
portional system in the election.” What he means et his group had rejected the
initial idea of sub-committee two to have an elattsystem with only 400 constitu-
ency MPs, that is, without any party-list or prajpmral component. Rather, Nakha-
rin’s group wanted to keep the proportional elenadrihe previous segmented MMM
election system, in parallel with the constitueily component, but in revised form.
Looking at the German-style mixed-member propogiosystem as proposed by
Krirkkiat, Nakharin pointed out,

Thais have not been used to this. If we reallythgesystem, it would be
too complicated. ... The mixed system means thatheeld have a num-
ber of constituency MPs, and a number of propoatidtiPs. (CDC 26:11)
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To leave no doubts, he emphasized, “I believetti@tletails of the proportional sys-
tem—I confirm, not the party-list system—shouldeaout the German system”
(ibid.).

The meeting moved towards the decisive vote whers#tretary of the CDC,
Thammasat University law professor Somkhit Lertpain (Nakharin’'s fellow key

member in their informal academic-political cliquedted

| understand that the meeting agrees with havigationality; we do

not have to vote on it. ... Concerning the numberMiéfs], | understand
that we agree on 400, including both the propodi@nd the constituen-
cy. I understand that we agree on 320 plus 80t?iglcDC 26:15)

By using the word “proportionality” in this way, 8hit obscured the fundamental
difference of the two opposing options of NiMor MMP. Since there was deep disa-
greement on this issue, it seemed odd that he dantgrevent a vote precisely on the
most contentious point of the institutional desajnthe future election system. The
way Somkhit phrased the relationship of the twodkimf MPs—that the 400 MPs

would include a constituency and a proportionainelet—gave the impression that he
referred to a segmented MMM system (of which he waproponent). He then

seemed to have looked around in the meeting roecause he added,

We do not yet agree about the number [of MPs]oJftein we agree on the
following? 1) We will have proportionality. 2) Thetal number is 400. ...
I understand that the majority favors 320 plus(8DC 26:16)

Somkhit mentioning the ratio of 320 constituency dMB 80 proportional (or “list”)

MPs prompted Komsan Pokhong from the MMP camp te norrectly,

If we adopt the 320 to 80 formula, we will eventyaketurn to the old
election system. ... we will immediately return te tblection system of
1997 that we have been using. (CDC 26:16f.)

Therefore, he favored the ratio of 200 to 200. kit added that, in the proportional
system, the number of MPs needed to be equal, 220G, or 300 to 300 (he did not
say way, though) (CDC 26:17). Again, Somkhit tritedreduce the decision to the
question of how many MPs should be in the two caieg by claiming that there was
agreement that there would be proportionality, nmead00 MPs that included re-
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gional lists. Only the precise number of MPs wakaten (ibid.). Woothisarn Tanjai,
a leading member of the MMM group, followed thishupsaying that he was in favor
of proportionality (in the way this word was useg Nblakharin and Somkhit, namely
MMM, not MMP). Yet, the “behavior of the Thais mus¢ changed gradually. Sud-
den and strong change will lead to confusion.” E€fae, he was in favor of the 320
to 80 formula, and the 80-MP element could be digichto four or five regional lists
(ibid.).

Somkhit, who had for some time already been comckthat they were be-
hind schedule in passing articles, again askedhenéhey could vote now (ibid.:18).
Yet, Chuchai Suphawong of the MMP camp was stikdiisfied with the state of the
debate. He did not believe that all the 35 CDC memsilhad the same understanding
(quite true). They needed more details before ttayd vote. If they voted now al-
ready, there would be problems for sure (ibid.)t#As$ point, the CDC’s chairperson,
Prasong Sunsifi’ intervened with the words, “As far as | have ks to everybody
already, in principle, | think, the issue foportionality is accepted by the meeting”
(my italics). Only the number of MPs—320 to 80, 2010 to 200—was still open.
“Therefore, since the majority thinks that the pdjnal system should be used in
the next elections, only the numbers have not genbagreed upon. Thus, | call the
decision” (ibid.).

In fact, as has been pointed out already, the mtyaid not think in this clear
way at all. Rather, one camp used the tgonoportional systefhby having in mind a
revamped 1997 party-list system, thereby keepiegégymentedystem. The oppos-
ing camp also used the termrbportional systemi but its members thought that it
involved a fundamental restructuring of Thailanelsction system along proportional
lines by introducing a German-stydempensatoryMP. Thus, Vithaya Nganthaffi
was actually right when he responded on Prasonsgping, “Both the numbers and
the method are not yet clear” (ibid.).

Nevertheless, Prasong returned to his decisionimgakiode saying,

| want the principle first. In principle, we all g that we will have the
proportional election system instead of the Paidy[English in the origi-
nal, my italics]. We do not want the Party list ffish in the original]. We
all agree with this. Only the numbers [of MPs] ati# open. (CDC 26:18)
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He added that they did not need a vote on the ptiopality issue, because the ma-
jority already was in favor of proportional votinig. the quote above, the phrase “in-
stead of the Party list” suggested that, contrarthé fundamental system change that
the proponents of MMP had in mind, proportionaiitguld only apply to the previ-
ously 100 “party-list” MPs, and precisely not teethlntire election system. What the
CDC members voted for afterwards was indeed nothinge than a modified party-
list system, which was merely re-labeled as “prapoal voting.” At this point of the
struggle about an election system change, the CO&ssion kept intact the mixed-
membermajoritarian system (MMM) of the 1997 constitution, which swrgtally
differed from Krirkkiat's proposal of a mixed-membgroportional system (MMP).
Thus, contrary to what the CDC'’s chairperson assiitiee decision was not simply
about the number of MPs in the two categories—admestcy, and list. Rather, the
CDC members were called on to decide between twdanentally different options
for the country’s future election system. Howewee way the discussion was con-
ducted obscured the choices by the mixed-up usiilpe derm “proportional system.”
In this way, the choice seemed to be merely whdtieeratio of constituency and list
MPs should be 320 to 80 or 200 to 200. Ironicalyhough Prasong stated that he
wanted to decide about “the principle” first, tipisnciple was indeed ignored by the
way the vote was framed. One could perhaps havetbeetwo different ratios as in-
dicating the alternative of MMM and MMP, as | didh@n | read the minutes. Yet, in
the meeting itself, the choice situation was nafrfed in this straightforward way, and

“the principle” merely referred to the re-labelinfthe party list as “proportional vot-

ing.”

As it turned out, 21 CDC members voted for a 32@Qosplit of constituency
and regional party-list MPs, denoting (not onlynry view) an MMM system. Only
nine members were in favor of Krirkkiat's 200 toO2todel, which (not only in my

view) stood for MMP. Chairperson Prasong summarthesidecision with the words,

This means 320/80 has 21 votes, while 200/200 imesvotes. Therefore,
the meeting resolves that there will be 320 [MIRshie constituency elec-
tions and 80 in the proportional [election]. | thithat we can talk about
the details later. (CDC 26:19)

This summary sounded rather like the 1997-styleneeged or parallel system, apply-
ing two different election principles separatelytim different sets of candidates, and
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not like the integrated proportional one proposgdbirkkiat. Moreover, the basic

decision between these two systems could certaioiiybe described as a “detail” to
be dealt with at a later point, all the more sitiee proportional approach would have
run into calculation problems (as Krirkkiat had mteid out just before the vote was
called) if the number of MPs were fixed at 320 t &hus, logically, there should

have been a decision about the fundamental chawddiee election system first, with

a search for the most appropriate relationship eetwconstituency and proportional
MPs coming afterwards.

As a consequence of this confused process of shgmu and decision making
by the members of the CDC, section 91 of the draftstitution published on April
26, 2007 for the public-hearing process providedafélouse of Representatives com-
prising 400 MPs. Article 92 divided these 400 MR®i320 MPs elected in multi-
member districté? In principle, these MMD should comprise three Mepresenting
a return to the pre-1997 system. In addition, tletreuld be 80 MPs called “propor-
tional” (satsuan in Thai, “proportional” simply replacing the exssion “party list”
from the 1997 constitution) elected in four eleat@ones with roughly the same pop-
ulation numbers. Each zone would thus have 20 MRsy would be allocated pro-
portionally to political parties according to thember of votes they had received in
the respective zon®.The CDC offered a number of reasons for their gearto the
1997 constitution, as required by the interim atratynfortunately, almost all of them
were invalid so that, in fact, they could not suppbe draft stipulations. Most cer-
tainly, these reasons for any changes made didnoktde any hint that the mixed-
membermajoritarian system of 1997 had been changed to a mixed-meptbpor-

tional system in 2007.

Trying to determine which election system won tite in Bang Saen

This first draft of the 2007 constitution was omlly interim product. A new round of

discussions in the CDC followed after the hearieguits had come in. In the minutes
of the CDC’s 35th meeting on June 1, 2007, fiftggmare about the election system.
Interestingly, the CDC'’s confusing decision fronbabseven weeks earlier now re-
turned to the meeting with a discursive searchhgydommittee members for what
they had actually decided about on April 10, 20Dii.the one hand, Woothisarn Tan-
jai reiterated that he supported the 320 to 80 tdanfor two reasons. First, the system
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closely resembled the previous version (of 199, the people were familiar with it
(after all, they had used it in the elections 00202005, and in the annulled 2006
elections). Second, the proposal in the draft ¢asin had gone through public
hearings. While the newly proposed system (MMP) lbeeh presented in some local-
ities, it had not at all been put up for discusstonntrywide. Therefore, Woothisarn
saw it as difficult to justify if the CDC suddentame up with a new election system
that would change what they had written in theigioal draft constitution produced
for the hearings. Moreover, the CDC was now alreeldge to the time of its final
decision-making (CDC 35:78). Some time later in theeting, he warned that one
should not interpret the existence of two ballgbgra as meaning that the entire sys-
tem had to be proportional (ibid.:94).

On the other hand, Jaran Phakdithanakun notedhié&gthad come up with the
320 to 80 formula in the constitution draft, cadlinthe latter componerthanchi
satsuan(proportional list). However, they did not sayadltwhat this proportional list
meant. “Therefore, people have totally misundedtvd He wanted to ask whether
phuak rao(our group, meaning the CDC) agreed that, “The@ribonal list that we
have proposed in the first draft is not like thatlB97. It is a proportional list accord-
ing to the world modelbaep khong sakgnonly that our ratio is still 80 to 320~
(ibid.:89). Thus, while Woothisarn thought theirctgon on April 10 was for an elec-
tion system like that in 1997, Jaran rejected ttugon. His reference to the “world
model” indicated an MMP system, only that theiriden did not go as far as includ-
ing the “world model’s” equal numbers of constitagrand proportional MPs. Vicha
Mahakhun added that, at the beginning, they hadesigd such equal numbers of
200 to 200, because that would be the “completesys Yet, they had compromised
and resolved for a ratio of 320 to 80. “There hasyet been much understanding of
the proportional election system. Therefore, thidarstanding will probably have to
be created amongst the people for some perioanaf’t{ibid.:91). Krirkkiat had been
the leader in this direction, and he had studiedisbue seriously. Thus, he had point-
ed out that the 320 to 80 ratio “was not reallygamional.” They had always tried to
look for opportunities to explain the proportiosgktem so that their fellow members
on the CDC would “change their mindgilian cha) in this matter. Therae yatti
phase (in which motions for the change of the CDsosstitution draft would be de-
liberated and decided upon by the CDA) would prewahother opportunity. Moreo-

ver, the chairperson had asked them to study theeisvell. Krirkkiat and his group
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had variously explained the issue, yet “there asmyncommittee members who are
still confused, and thus cannot decide” (ibid.).

Finally, the main advocate of a switch to the Geratyle mixed-member
proportional election system, Krirkkiat Phipatdeaiin, also intervened. According to
his recollection, the first question at Bang Saed been whether they wanted the
proportional system or not. And the meeting hadiomied that it wanted the propor-
tional system. The second question, Krirkkiat cmntid, was whether they wanted the
200 to 200 formula, or the 320 to 80 formula. Tasult was that they wanted the lat-
ter (ibid.:95f). Indeed, Krirkkiat’s recollectiorgarding both points was correct. Yet,
as shown above, the understanding of “proportisgalem” amongst the CDC mem-
bers differed fundamentally, and with it differdtetmeaning that the members at-
tached to the two formulas. While one side thoubht the 320 to 80 formula repre-
sented a reformed 1997-style MMM system, the otige felt victorious, because
they assumed that they had pushed through a stibstemange of the Thai election
system, namely the switch from a maimhgjoritarian (MMM) to a mainlypropor-
tional (MMP) system. Krirkkiat, seemingly puzzled abowththis renewed discus-
sion could have occurred, said he still rememb#énratlJaran, after the vote had been
taken in Bang Saen, had congratulated him thatadesecured the CDC members’
support for the proportional election system thathad proposed. Krirkkiat further
noted that he had responded to Jaran’s congramally saying that the CDC'’s deci-
sion was good only at a certain level, becaus@@feto 200 formula had been reject-
ed (ibid.:96). At a later stage of drafting the 20&bnstitution, when Krirkkiat ex-
plained his MMP model to those CDA members who indgchted motions for chang-
ing the draft (June 6, 2007), he mentioned thdtdeeproposed his model first in Cha-
am (March 5 to 9, 2007). In Bang Saen (April 6-2007), he had lost the vote. How-
ever, he insisted, “I was happy to an extent bex#us meeting at Bang Saen accept-
ed the proportional system, only that the numbleas it suggested lost” (this referred
to the formulas of 200 to 200 and 320 to 80) (C3X8).

One could well agree with Pisit Leeahtam who statedJune 1, 2007, “In
fact, this issue should long have been concludedy, because we have talked a lot
about it” (CDC 35:99). One might also add thattha¢ point, every member of the
CDC should have had enough time (two to three n®rith attain a proper under-
standing of what the two basic and fundamentalffedént options concerning the

election system were, in which key respects thggmms of MMM and MMP dif-
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fered, and what effects a switch would have onteleaesults. Thus, a clear and ra-
tional decision should have been possible. Pisialled that the CDC had two big
meetings (multi-day retreats) at Cha-am and at Baagn. First, in Cha-am, sub-
committee 2 had suggested that they should not hatRarty list” (English in the
original), while the CDC thought that they shouleek it, because members did not
only want to have constituency MPs in the Houseéh&athey had wanted a system
that one might call “proportional,” without calling“Party list,” simply “in order not
to confuse it with thaationallist” (my italics) of the election system contaih@ the
1997 constitution (ibid.).

Thus, from Pisit’s recollection, one can conclutattthe terms “party list”
and “proportional (MPs)” in fact referred to thexsathing (MMM), though the 2007
version introduced a number of changes. The termaptational” merely had been
adopted in order to signal these changes to thbeehad rejected the 1997-styla-
tional party lists, and had strongly wanted to change ¢bimponent of Thailand’s
election system. Unfortunately, though, this reptaent of “party list” by “propor-
tional” subsequently confused those members oCIDE who had wanted to adopt a
genuinely proportional election system (MMP) forailand. One result was that both
sides equally used the term “proportional systeamhile in fact having fundamentally
different election systems in mind. Thus, the psscef designing Thailand’s election
system (as contained in the 2007 constitution)hey@DC and CDA suffered from
unnecessary confusion right until the final votessiegken on June 21, 2007.

Pisit seemed to contribute to this confusion whenturned to summarizing
the result of the discussions in Bang Saen. Heecthyrpointed out that they had vot-
ed against the 200 to 200 formula, and in favothef 320 to 80 formula. However,
then he added that it had not yet been clearlyigoatl which methodvould be ap-
plied to the 80 seats, meaning whether the numbeomstituency MPs would be
“subtracted” (ibid.). Pisit’s last sentence sountikd MMP, because using the word
“subtract” in relation to constituency MPs wouldlypmake sense if it referred to a
political party’s proportionally based overall seataim. For example, if a party had
an overall proportionally calculated seat claim280, while it had already won 200
constituency MPs, then this number of constituavi®s would be “subtracted,” giv-
ing it an additional 30 seats from the “proportibiist” of 80 MPs. If Pisit had a seg-
mented system in mind, there would not have begrrelationship between the 200

constituency MPs and the 80 “proportional” MPs.Bsystems would have been ap-
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plied entirely separately, making it impossible @stablish a relationship between
them via “subtraction.” In that case, the referet@éwhich method” could only be
applied to the eighty proportional seats with regir the question of whether they
would be allocated via national lists or a numidenegional lists.

Pisit continued his statement by saying that tbistpof “subtraction” was still
open for looking at the “details,” and “what wagegpriate or not appropriate.” On
the one hand, he said, many CDC members had egpldéinat they wanted to “sub-
tract.” If they subtracted, there might be the peabthat Komsan had mentioned,
namely that a political party might have won toonpaonstituency seats already
(meaning overhang or surplus mandatéiserhangmandatén German—in excess
of its overall proportional seat claim), “which very difficult.” On the other hand,
many CDC members wanted to stick to the 1997 systdmay preferred two ballots,
whereby 20 seats would be allocated accordingdgtbportional ballotl{ai khong
satsuai in each region (at that time still thought tofbar). In order not to increase
the confusion, he had coordinated with the CDC&retary about the “Wording”
(English in the original) used in the hearing drdthe secretary’s response had been
that they had not written the respective artichethe draft in a way that would finally
stipulate the use of subtraction or exclude it(ii9i9f.).

In a hairsplitting sense, this might have been.tAgfor myself, from reading
the draft constitution with the 1997 system in mihdlways understood that the CDC
had passed the 1997 system in a modified versiameVer occurred to me that this
would merely be a preliminary formulation, whictddiot yet determine the funda-
mental form of the country’s election system as MMNbthing indicated, certainly
not to most people who read the draft, that what watten in it could be turned into
a proportional election system. In general, the ganson to 1997 was clear enough:
the formula of 320 to 80 replaced that of 400 t0,1@ereby reducing the total num-
ber of MPs by 100; the party-list component wasnglea from one national list to
four regional lists; the threshold was abolished multi-member districts were rein-
troduced. Both the draft stipulations on the etettsystem in article 92 and the rea-
sons that the CDC had provided in its book distetufor the public hearings regard-
ing the changes it had made over the 1997 conetitatearly confirmed the mixed-
member majoritarian system of the 1997 constitutiowhere did the text indicate
that all this, after the public hearing process baded, could possibly be fundamen-

tally changed into a mixed-member proportional exyst' This situation was the
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background for the argument of the MMM proponeatsjn the case of Woothisarn
Tanjai mentioned above, that what had been predetihe countrywide public hear-
ings was the MMM system. Thus, it would be ratheargge, and difficult to justify, if
the CDC/CDA suddenly came up with an entirely ndecton system in the final
constitution, which had never undergone any putgitsultation.

In fact, Pisit conceded as much saying that the €[pGblished draft text said
that people would vote for constituency candidaaesl, for proportional lists. Regard-
ing the proportional element, no connection hachb@ade in the sense that, “The
calculation of the numbers [of proportional MPs]shibbe mixed with the constituency
vote, which would have caused confusion” (CDC 38)1@®\nother CDC member,
Atchaphon Jarujinda (ibid.:1023, described their decision at Bang Saen, and the
meaning of the respective stipulations in the draftstitution, very clearly by noting,

The draft was written with thenderstandinghat [the components] would
be separateybek kah That is, the system would be similar to the nhode
of 1997, only that the national List [English iretbriginal] would be di-
vided into regions so that the votes would notlostered. This is what is
currently written in the draft. Bufterwards sub-committee 2 might have
had additional considerations about the proportiosigstem. (CDC
35:100; my italics)

Still, Jaran Phakdithanakun, the chairperson ofcarbmittee 2, could not agree with
what seemed to be an accurate assessment by Atchapé insisted that, as early as
in Cha-am, their system was not the same as thé d@@lel. Rather, they had come
up with what was called a “Mixed Member ProportibWating System” (English in
the original). Moreover, he even asserted thaCiB€ members had been “o0.k.” with
it. This meant that they had progressed well beyed1997 system. Then, in Bang
Saen, Jaran continued, they had rejected the 2RP0Qdormula in favor of the 320 to
80 formula. Thus, the question arose whether gy tivided the proportional element
into four or eight regions (or zones), they coult salculate according to the propor-
tional model. The answer was yes, they could (ib@f)f.). He provided an example
and pointed out that if a party had already wonevmonstituency MPs than its pro-
portional seat claim allowed in the respective wagithen it would not receive any
more MPs from its respective regional list. Thiatsment immediately prompted
Atchaphon to ask Jaran whether, in this case, dhstituency MPs also had to be in-
cluded in the regions together with the proportidisés. Yes, this was correct, Jaran
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answered. This was the “Proportionality” (Englishtine original) that they proposed
(ibid.:102). In other words, the mixed-member pmjomal system would not have
been applied at the national level. Instead, thenty would have been divided into
four or eight electoral zones (the German modeli@p®dIMP at the state, drédnder,
level), with each zone having twenty or ten projooidl MPs, respectively. Since the
zones had to have roughly the same number of itdrabj they would also have had
roughly the same number of constituency MPs. Indhse of altogether 400 MPs
(320/80) and eight zones, or “groups of provinces they were also called, each
zone would have had 50 MPs, divided into 40 camestity MPs and 10 list MPs. The
calculation method of the MMP system would thendpplied separately in each
zone. Jaran also explicitly added a new elememteodesign of the regional zones.
He pointed out that another difference to the 1§8&tem would be that candidates on
the party list could—at the same time—be candidatethe constituencies. This
would not be obligatory; the political parties abalecide this by themselvas.

From the perspective of the MMM (1997 version) @chtes, Woothisarn also
tried to reconstruct the way their standpoint hadetbped. He thought that they had
started from the idea to reduce the number of MP400D, without having any party
list, only those from constituencies. Moreover, reenembered that he himself and
Nakharin had said that the party list MPs also ¢p@@id points, only that the national-
level list was problematic. They had worried thattp financiers could be fielded,
and then become ministers. Yet, they had alreateddhis problem by also allow-
ing constituency MPs to be appointed cabinet mesmfiee 1997 constitution stipu-
lated that ministers had to be drawn from the pbstg only). “I understand that the
issue of proportionality had not yet crystallizeédlaat time [in Cha-am], and they [its
proponents] had not yet talked about it.” Afterwgrchany CDC members had agreed
with keeping the party list, because there had lseeme debate about its good points.
For example, it enabled capable people, who didvawit to stand in the constituency
contests, to become MPs. This would in turn alsengthen the legislature. “But it
did not yet go as far as the regional proporti@ystem.” In addition, he thought that
the number of party list MPs only “crystallizedtda at their meeting in Bang Saen
CDC 35:94).

Woothisarn’s outline made clear again that the GDs§tarting point was in-
deed the 1997 version of the national-level pasty This list was seen as a key flaw

of the 1997 election system, and the CDC merelyoseto reform those points the
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members saw as problematfcThat is, at the beginning of the discussions, ey
no idea whatsoever principally to change this e@ecsystem. Members in the MMM
camp later even positively contrasted their “grdtdaad “moderate” revised 1997
version with the “sudden” and far-reaching charigeMMP advocates were so proud
of. Thus, when Woothisarn and others, in the mgetim April 10, voted for the 320
to 80 formula, they certainly understood this toaméhe MMM system, and by no
means the MMP approach. Consequently, when Chusbhphawong, an insistent
proponent of MMP speaking after Woothisarn, opitteat they had already accepted
the proportional system, only that they still netede choose between the 320 to 80
and the 200 to 200 formulas, and stated, “Themothing else” (ibid.:103), he ex-
pressed counter-factual hope rather than beingstiealPisit Leeahtam immediately
confronted Chuchai’s perception by a simple refeeeo the facts saying,

| think that the issue of 200 to 200 had been dedpgince Bang Saen al-
ready. We have already raised our hands [in faf’tmeo320 to 80 formu-

la] .... the issue of 200 to 200 should have endeflaaiy Saen already.
(CDC 35:104)

This statement made Krirkkiat unhappy. Regardimgghestion of whether the 200 to
200 issue was closed already, the chairpersondiddieat they could talk about these
issues. (Prasong Sunsiri, had pointed out thakkdt's proposal had been made

ter the sub-committee and the CDC had made their idasidy coming up with a
model, andafter this model had gone through public hearings. Heregve had added
that it was nevertheless possible that they coutd &round again and change the
model, ibid.:88.) It was therefore not right to uke resolution reached in Bang Saen
to “close our mouths”git pak (ibid.:104). In other words, whatever the CDC had
formally voted on in Bang Saen in producing theiaft constitution for the public
hearings, if the losing side on any issue was tisggd with the outcome of that vote,
it could still promote their positions, try to redra majority in CDC and CDA, then
have a new vote, and perhaps win.

In concluding this step of designing Thailand’scéten system by the CDC
and the CDA, the CDC'’s chairperson, Prasong Syrssaied that he had remembered
their earlier resolution but wanted to give an apynaty to review their thinking and
opinions. After all, they still had time. If he hadlated the earlier resolution, he ac-

cepted [responsibility]. Yet, since he thought thatious ideas might be useful, he
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had opened the discussion again. All resolutionddcalways be revised. If they had
to vote again, they would do so. “I merely wantnb@ke the observation that all
things, if they are new, and if the citizens anldeas do not yet understand them, will
have many repercussions” (ibid.:105). To put ittaeo way, Prasong warned mem-
bers to be careful with coming up and implementimgpvations when they could not
fully determine their practical consequences. Eariil the meeting Prasong had al-

ready warned,

This [MMP] is something new. It has been proposed| we have talked
about it. | believe that many committee membersndbyet understand
what this is all about. Even the political parteesd politicians [do not yet
understand it]. It is true that we must think upvri@ings that are better.
At the same time, however, we must always considexther something
new and better is appropriate for the nature of cmumtry’s politics, its
economy, and society. How much has the people’svledge foundation
developed regarding what we want them to use, atwle determine
what they must use? (CDC 35:86f.)
Prasong added an easier version by saying, “If wteacew dress for our people to
wear, it must also be suitable for our conditiofisid.:88).
This was the state of affairs in the CDC beforg thvent into the meeting with
those members of the CDA that had submitted motjpree yatt) for changes to the

CDC'’s constitution draft, as published for the peablearings.
Listening to the amendment motions from the CDA

In the CDC’s 38th meeting on June 6, 2007, seveogy of CDA members who in-
tended to present motions for amending the CDCisstrtition draft outlined their
proposals. Chermsak Pinthong, who had been an tamoanti-Thaksin crusad&t,
was the first main speaker supporting the Germge-shixed-member proportional
election system. According to Chermsak, the propokais prae yattigroup no. 5
was unlike the party list of the 1997 constitutibecause “the people have much crit-
icized that the party list system of 1997 enabledgte who did not know the constit-
uencies, who did not know the people, but had moeeriered the party-list system”
(CDC 38:74f.). Besides trying to derive justificati for his group’s position on the
electoral design from as nebulous an entity as fibeple,” Chermsak also repro-
duced the preference for localized MPs, and thdéradactual cliché that candidates
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on the party lists were mostly financiers of thadrties (this accusation was mostly
directed against Thaksin’s Thai Rak Thai Party).

Leaning towards Krirkkiat's key argument for theroduction of the MMP
system (“all votes must have meaning”), Chermsaktpd out that, “The system that
our group proposes is a system that prevents titas\of the people are being lost”
(ibid.:76). However, his initial example looked radike one in support of run-off
elections (like in France), or the alternative cefprential vote (such as in Australia).
According to Chermsak, there might be the followaogstituency-level result in the
election system then in use (MMM based on the X@@ititution).

Candidate A received 50,000 votes. (winner)
Candidate B received 40,000 votes. (loser)
Candidate C received 30,000 votes. (loser)

Both losers together would thus have gained 70)i@s, while the winner only
achieved 50,000 votes. Consequently, the 70,008swest for the two losers would
be “lost.” In general, Chermsak’s example seemeleta rather unusual result for a
plurality system with single-member constituenciesleed, almost all constituency
races in Thailand’s 2005 election were decided lbarcadvantages for one of two
main candidates. This could also be seen fromhhees of constituency level votes
that the main parties gained. The Thai Rak ThalyRavuld hardly have achieved its
countrywide vote share of 55.71 percent if Cherrissakample, giving the winning
candidate only 41.67 percent of the total vote, e@sect. Moreover, the Democrats
had only gained 24.96 percent of the total coretity vote, while Chart Thai re-
ceived 10.52 and Mahachon 7.50 percent. Therefdnermsak example was rather
unrealistic, as far as the 2005 election was caorecerNormally, an example such as
Chermsak’s would lead to objections on the grouhds the winning candidate did
not receive the absolute majority of the votes, @énug represented only a minority of
the voters—thus the solutions in France or Austrdiideed, he noted that the voters
did not give candidate A more votes than candidai@nd C combined. Chermsak
continued saying that the result in his example e@sect according to the rules—
“But do the rules provide [electoral] justice?”ifiD.

In order to make the election system more just,r@bak then switched from
a constituency or candidate-centered view to anatiand political party perspective.

In the model of his, the votes for “party A in thetire country would be summed up.”
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The same would be done for parties B and C. “Wherhave the number [of the par-
ties’ national vote totals], they are allotted nrsdbof MPs that are equivalent to the
proportion of MPs that we have determined, tha5@) or 400 MPs.” For example, if
party A had gained 50 percent of the votes, it Wwaakteive the “sure” number of 250
MPs, if the number of MPs in the House were 50(alfty B received 25 percent of
the total vote, it would receive 125 seats of tB® MPs. Party C, which might have
got 10 percent of the vote, would receive 50 sé&atermsak concluded his example
with the statement, “This is very clear.” Yet, theestion remained who would then
be the individual MPst@a khon? First, they would be those who had won in their
respective constituencies. All winners in their stimencies were assured of their
seats. Second, if seats remained [relative to Yieeai number of MPs that a political
party could claim based on its proportion of théeviotal], they would be drawn from
the lists. Chermsak’s last sentence expressedcahgpensatorynature of mixed-
member proportional election systems. Overall, wieathad described looked very
much like the German system of personalized prapwt representatiorpérsonal-
isiertes Verhaltniswahlrecht Chermsak even added another component of the Ger
man system by saying that constituency candidatetlalso be on the party lists
(this point had been mentioned a few days earifefdvan and Komsan in the CDC'’s
meeting on June 1). If they lost in their constiities, but their parties recognized
those persons’ political importance, then they daitill become MPs by being taken
from the party list, provided their parties’ numbar compensatory seats reached
those candidates’ position on their parties’ sEinally, the ratio of constituency
MPs and proportional MPs suggested by Chermgaids yattigroup also followed
the German example in that the numbers of bothskaidPs should be 250.
Following on Chermsak, Surachai Liangbunlertchpgaking forprae yatti
group no. 6, wanted the party list or proportiogi@iment of the election system abol-
ished altogether. Public hearings, he claimed, stawvn that the people did not un-
derstand the 80 regional MPs in the draft, becaliseelement lacked clarity. Sura-
chai also showed his adherence to a local conaepfithe representative by saying
that the party-list MPs of the 1997 system were diactly connected to the people
(though he did not say why such a direct connectiaa necessary for all MPs). Re-
producing another well-known (but unproven) clidhédm the preceding debate, he
also accused the political parties of having udesd garty-list MPs for mobilizing

funds. All of the political parties’ party-list cdilates were their financial supporters
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(one could wonder whether Surachai included Chusekpai, Banyat Bantadtan, and
Abhisit Vejjajiva, who occupied the first three tams on the Democrat’s party list,
in his statement). Moreover, those who had giveshmaoney to the respective party
were also placed higher on the lists. Thus, thesitpn on the party list reflected
their financial contribution. This use of the paligt component had prevented its
goal from being realized, which was the developnwnthe political party system
(CDC 38:80).

Another speaker for group no. 6, Suraphon Phorgjtilatn, gave a particu-
larly surprising reason for rejecting the party by claiming, “The previous party-list
MPs were not in harmony with our governmental aelfuSo, what could this “gov-
ernmental culture” be that had supposedly beeratgdl by the existence of 100 party
list MPs in the 1997 constitution, and that woukdolated by the proposed 80 re-
gional party list MPs? Suraphon seemed to havegthtoabout the existence of a king
in the Thai political system. He explained that tb&l national number of votes ac-

crued by the parties had led to talk like,

our party has gained 16 million votes, 14 milliastes. This was like say-
ing that they were already supreme in the coumtithhough in reality we

still have an institution that we have to respectthat we have to admire
and to praise. ... This [references to the total nemad votes that a party
had received on the party list ballot] was similarthe presidential sys-
tem. (CDC 38:82)

In other words, Suraphon thought that a party tfeat received an overwhelming
number of votes on the party list ballot, and whieferred to these votes in order to
stress its degree of popular political support, redteby legitimize the actions of its
elected prime minister, would compete with King Bfiphol for the admiration of the
people. This situation then would make the primaister of Thailand’s parliamen-
tary system look like a “president” (all this, alurse, was a direct reflection of what
certain political quarters thought about Thaksinn&Wwatra and his Thai Rak Thai
Party alone).

To understand the context of the above percepitianight be helpful to keep
in mind that since the crackdown on the studentBhammasat University (October
1976), all prime ministers had been close to theg KiPrem Tinsulanonda, subse-
quently the chairperson of the king’s Privy Coungée McCargo 2005, Anand

Panyarachun) or very weak (Chartchai Choonhavanhi8da Kraprayoon, Chuan
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Leekpai, Banharn Silapa-archa, and Chavalit Yonigcidé). As a result, the mon-
arch, with his traditional sources of legitimacydatomprehensive means of public
relations, could never be overshadowed by anybodye political realm claiming
popular support as his or her source of legitim&yly with Thaksin Shinawatra had
a political leader appeared on the scene, who ladterwhelming electoral support
of the Thai people. To make things worse from aalisy perspective, Thaksin was
also a very strong prime minister, who implementethy policies that directly bene-
fited the people (naturally, on a much larger seald with a much greater degree of
visibility than the royal projects could do). Mokew, he had equally strong public-
relations support at a time when the king had lvesmng from public view due to his
advanced age and fragile health. Thus, for peopdd &s Suraphon, it might have
seemed as if the loyalty of the Thais towards ting kvas endangered, and risked to
be replaced by the loyalty of the voters towardskBm. In fact, such a conflict
should never arise if one takes the Thai consbitati system seriously, because the
king and the prime minister are supposed to reldifferent kinds of admiration and
different points of reference. The prime ministelacated in the sphere of electoral
democracy, in which he has to be responsive tpéople’s wishes. Consequently, he
will reap the electoral benefits and popularityné performs well. The king, on the
other hand, being a remnant of an earlier socidl@oiitical order in Thailand, who
has nevertheless been retained to a certain extethtfor certain reasons, is designat-
ed as a national symbol above the political systethe narrow sense, but under the
constitution, meaning the political order understanore broadly. That Suraphon
could see Thaksin as having threatened the supyeaidabe king, in fact, only illus-
trated how much, in some quarters of the populatioa ideological position of this
particular king had developed far beyond the stagthat one would “normally” ex-
pect from a constitutional monarch.

Suraphon also assumed that a division existelderHbuse between the party-
list MPs and the constituency MPsThe villagers, he asserted, did not know what the
party list MPs were doing. He knew this, becauseeksaled inphuenthi(locality). In

sum,

And we saw that the ministers were rich businegsiged®Vell, this is not a
defect. But the truth is, how much do they carediod love the people?
How much can we trust them that they would work tfe nation ¢hat
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banmueany® Therefore, regarding this point, | must ask pssiman to
prae yattito cut out [the party-list MPs]. (CDC 38:82)

After Chermsak had advocated the new mixed-memimgroptional system, and Su-
raphon had wanted the party list MPs abolishedyattter, Siva Saengmani argued for
the return to 400 constituency MPs and 100 “pastyNMPs, or the proportional sys-
tem.” A brief moment earlier, he had already st t“l think that both systems are
actually not entirely different,” making one wondehether he understood the fun-
damental difference between MMM and MMP. Howevés,rhain concern seemed to
be the return to the number of 500 MPs. His folloggvstatement also contains a criti-

cal remark about the use of public hearing resualtee deliberations.

We do not see why the number of MPs should be emtlu¢/hat is the

flaw so that we must reduce their number from 50800? Some say, we
follow the voices of the people. Well, there arensngssues that the peo-
ple have said we should do. Then, we have saidibatannot quite listen
to some people, or sometimes we cannot listenaim tht seems to depend
on the mood. If the mood is good, we say that w&di to the voices of
the people. If the mood is bad, it is said that etommes it is hard to listen
to the voices of the people. Therefore, we contiat there should be 500
MPs as before. (CDC 38:8%)

Siva called on former election commissioner Sawat{phanit to add further expla-
nations. Sawat pointed out that the Interim Coustih stipulated that they had to
give reasons when they wanted to deviate from 88¥ konstitutiori® That is, the
1997 constitution had to be their starting poindmafting the 2007 version. Against
this backdrop, he did not see any reason for chngntlie electoral system from the
400 to 100 formula used in the 1997 constitutidme MPs, after all, did not have any
much part in creating the situation that had letheocoup (CDC 38:85. Thus, there
were three proposals by tpeae yattigroups. One wanted to switch the election sys-
tem to MMP, another wanted to abolish the partyldiaving the election system with
only constituency MP (a pure plurality system), dhe final group wanted to keep
the elections system of the 1997 constitution (MMMRct.

After the prae yatti groups from the CDA had finished their presentetjo
Prasong Sunsiri, the chairperson of the meetingdthe CDC members to comment
on them. For the proponents of MMM, Woothisarn paihout that the important
principle for their 320 to 80 formula was that, fiilakes the legislative system strong-

er, because the MPs from the party lists are psrhapther group of people who have
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different experiences” (CDC 38:87). Since theirgmeal was little different from the
1997 election system, it also had little effecttbe knowledge and understanding of
the people, and neither on the electoral administraboth of which was important,
because elections were to be held quite soon (giféeconstitution would have been
passed in a referendum) (ibid.:88). Pairote Proniater in the meeting added that
introducing something new, such as the 200 to 20@ 250 to 250 formulas, was
difficult to do and hard to explain. Moreover, thiMMP system) was really very new.
“The country is not a tool for us to experimentiwmitew things, while the time is so
limited” (ibid.:119).

This remark came after Woothisarn’s counterparirkKrat Phipatseritham, had
delivered a spirited defense of the MMP systemth&tbeginning, he pointed out that
many elements of the MMP were similar to what Clsaknhad said. Regarding the
past two elections (2001 and 2005),

the election system that we have used created gmests with absolute
majorities in the House two times in a row. That msve had govern-
ments with absolute majorities subjected our palitisystem to a dicta-
torial use of power. (CDC 38:88f.)

One might wonder whether Krirkkiat did not actualignt to say that one single par-
ty, Thaksin’s Thai Rak Thai, had won absolute mags “two times in a row”

(though in 2001, it did not, but needed to fornoalition government). Besides, gov-
ernments in a parliamentary system are normallyghtto need absolute majorities
in the House for being stable. Such absolute ntagerare not usually equated with a

“dictatorial use of power” (see also his quote lom mext page) Krirkkiat added,

| think that the election system of 1997 was thesom that a government
with dictatorial powers occurred. If we use the gmdional system, we
will get a government with a majority, but it woutidt dare using its
power to deviate [from the right path]. (CDC 38:90)

Given these statements, it is not surprising thatkKiat could not agree with
Woothisarn’s proposal to readopt the 1997 electigstem, though with small chang-
es. He anticipated that this system would agaid teathe “parliamentary dictator-
ship” that he and his group had been trying to @xerfrom the Thai polity. “If we
want to see political change in our country in Wt is better and constructive ...,

then, | think, the election system is an essemi@nent that must be changed [to-
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wards MMP]” (ibid.). According to Krirkkiat, therevere two main reasons for sup-

porting the introduction of an MMP system. Firstwas more democratic.

If we use the proportional system, every vote Wwélincluded in the cal-
culation of the number of MPs [for the politicalrpes in the House]. The
MPs in the House will be representatives accortbritpe intentions of the
voters [as expressed in the vote totals cast fopdrties’ lists]. Therefore,
regarding the principle of democracy, this proporél election system is
the best system that reflects the intentions ofvibters. This point is the
highlight of this system. (CDC 38:92)

Second, a mixed-member proportional election systeuld prevent “parliamentary

dictatorship.”

The proportional election system is a means togurepolitical dictator-

ship. It creates a balance between the politicalgps, because with this
election system, political parties will have hardlyy opportunity to win

majorities and absolutely control the House, andhfa single-party gov-
ernment. ... We need a strong government to admirtiséecountry. But

we do not need a dictatorial government. (CDC 3802

Similar to Woothisarn, Krirkkiat also argued thas Bystem would not require much
effort on the voters’ side in terms of learning. iAsprevious elections (2001, 2005,
and in the 2006 poll that was subsequently annudiethe Constitutional Court), the
voters would have received two ballots, one for ¢bastituency candidate, and an-
other for the party list. Indeed, the electoralgeure would have remained the same
with the adoption of MMP. However, voters would mosrtainly have had problems
understanding the outcome of the elections, su@nascrease in MPs by the Demo-
crats, and a decrease of MPs by TRT. For examplihe chart on the next page, the
outcome of the 2005 elections, as proportionalgal@ilated, looks quite different
from the actual election result (the details dependwvhich proportional formula is
used).

Given that even many members of CDC and the CDAtledendous prob-
lems understanding the logic of MMP, one cannop it wonder how the Election
Commission of Thailand would have dealt with thgktaf explaining the new elec-
tion system to the average voter. Certainly, tasktwould have been made more
complicated by the fact that the constituency cdaugis would also have occupied the
first positions on the party lists, “while those avblo not stand as constituency MPs
must come at the end of the list” (CDC 38:96). Mamyers would probably have
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been confused to see that, in their constituencanaidate was defeated, while he or
she still made it to parliament through the paisy. [Though this phenomenon was

familiar to the German voters, their Thai countetpanight well have been puzzled.

Election result 2005: proportional recalculation

(results differ according to the formula used)

Thai Rak Thai Party
18,993,073 vote1.17 %)
Actual number of MP877 (75.4 %)
Proportional recalculation 336/320/306

Democrat Party
7,210,742 votef23.23 %)
Actual number of MP86 (19.2 %)
Proportional recalculation 128/122/116

Up to this point in the discussions, there weréestants in favor of a revised 1997
system (Woothisarn), the elimination of party-i4Ps (Suraphon), and the introduc-
tion of a mixed-member proportional system (Chekns&irkkiat). Then the time

had come for the lone crusader Karun Saingam (adosenator and avid follower of
the People’s Alliance for Democracy—PAD, or “yell®hirts”) to reject these three
options. To him, the revised 1997 system and the mmoposed by Chermsak and
Krirkkiat were “little different.” Karun attackeche othemrae yattigroups claiming,

“You have nothing new that is worth trying. You adiga only a little bit... And if you

do not have anything new, how will you solve therfbig problems that you have
determined?” (CDC 38:109). He then proceeded tmaintle the solutions for these

four problems, as he interpreted them.

1. “Vote buying and cheating in elections.” Will tHerée proposed election sys-
tems solve these problems? No. “They will be theseas before.”
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2. “"Will you be able to solve the problem of husband avife assembly, or fami-
ly assembly? If you have this kind of MPs and sarsatyourprae yattiwill
not solve anything. It will remain the same.”

3. “The legislature is too much under the power of éiecutive. It can order it
around.” There were the powers of the party chesqe those withbaramee
[a great degree of social recognition, and thukiémice] in the parties, and
those who provided money. They determined the time®©f the party. These
directions would become the directions of the paatyd the executive. Your
proposals would not solve any of these problems.

4. “The balancing system has disappeared. The balagiwvecen the legislature
and the executive has been damaged; is has becealeand has failed. Can
the systems you proposed ameliorate a single priblBlo, they cannot”
(ibid.:109-111).

In conclusion, Karun somewhat immodestly suggested,

It is only my proposal that changes everything. Mgyl am the only evil
person, or the only smart person, or the only gt person—but it is
only me [whose proposal can change Thai politicstlie better]. (CDC
38:111)

Karun’s solution was radical indeed. The Thai panknt as a representative body
directly elected by the people should be abolishiéolether. Instead, “a single as-
sembly elected from occupations” should be crea@mhsequently, politics would
completely change. The old politicians would hawveun under the occupational cat-
egories of business, industry, or trade. Thesepgrawuld not have more than about
10-20 members in the assembly, “according to theportion in the population.” It
had been said, Karun complained, that his proplosdlno representatives, and was
not the voice of democracy. But why not? The etectvould concern representatives
of occupational groups. “If you want politics toactlge, my proposal will change it
100 percent. ... Do you dare to really do it, do yare to make a big change?”
(ibid.). Karun claimed that he had conducted 2Iihga in Buriram province (his ar-
ea of political influence, where he used to be dn &hd elected senator), and some
more in Korat. Everyone, he said, had supportegitaposal. Yet, it seemed that few
members in CDC and CDA supported it. Afterwardsyéer, the PAD would use its
prolonged occupation of the Government House comgda impose a debate of a
similar proposal on the public (Nelson 2010).

After the lengthy debate about the future elecsgatem between CDC and

CDA members, one of the latter, Withaya Khotchakimjeoncluded with some res-
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ignation that they were trying to change polit@asd to eliminate vote buying. Never-
theless, he felt that they sometimes went into addend. From the “rural perspec-
tive,” he wanted to say that, “we can accept atayns, but we must understand them
first. ... At the same time, | think that many CDCmigers themselves do not yet un-
derstand the [MMP] system” (CDC 38:151). He askettkKiat and Komsan for
more information. In particular, since this systems taken from abroad, he wanted
to know what its effects would be in Thailand (ibld2). As will be briefly described
below, this problem of understanding even persistatie decisive vote-taking meet-
ing of the CDA two weeks later, on June 21, 2007.

The CDC'’s electoral design decisions

One day after the above meeting with firae yattigroups from the CDA, the CDC
met for its 39th meeting briefly to discuss theuess again in order finally to deter-
mine its position ahead of the debate of the dnathe CDA. When its deliberations
had reached the issue of the election system, tB€’€C secretary, Somkhit

Lertpaithoon, put the alternative this way.

| understand that we confirm 400 members, right? N&fee two groups
with different views. The first group is 320 to &3 in our draft, while the
second group [wants] 200 to 200, the German syqeBC 39:87)

Of course, the two different views Somkhit tried diearacterize had actually been
about MMM versus MMP. What he called the “Germastes,” after all, was not

merely about equal numbers of constituency andMiBs (versus the CDC'’s original

320 to 80 formula), but denoted a mixed-memtr@portional election system (ver-

sus the CDC'’s decision for a mixed-membwgjoritarian system).

Krirkkiat Phipatseritham said that had talked withairote Phromsan about a
compromise. The idea was to have a transitory prawiaccording to which they
would use the 320 to 80 formula in the first electafter the constitution had been
approved, while they would use the 200 to 200 fdamn the subsequent election.
They could also talk about it in the CDA, becausealld not want the CDC to waste
time (CDC 39:88). It seemed that, somehow, Krirkki#l assumed that the 320 to 80
formula was to be applied with an MMP system. Othee, it would have made little

sense to have a “compromise” by applying MMM in @@07 election, and then
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switch to MMP in the following one. Jaran seemedthiok in a similar direction say-
ing that the 320 to 80 formula was “our first st€kao rael. It was not a party list
like in 1997, but “a proportional model,” the détaof which still needed to be debat-
ed.

Can we write the 200 to 200 formula in the trangifarovisions? We can
write in the transitory provisions that after haywsed this model for five
years already, the proportion will be changed fld20 to 80 to 200 to
200. If the CDA does not want this, they can dethts transitory provi-
sion. (CDC 39:89)

Jaran saw this procedure as implying a move td'dbmplete” temrup 200 to 200
model at that later point. He seemed to look at3@ to 80 model as a diminished
MMP formula, the complete form of which would be02® 200 (or 250 to 250). In
fact, however, and certainly to the majority in theeting, the 320 to 80 formula had
precisely the meaning that Jaran rejected—a maldifi@d7-style party list model.
Thus, Somkhit Lertpaithoon, in his capacity as@&C secretary, bluntly countered,
“l understand that the majority does not want 20@Q0, neither in the main text nor
in the transitory provisions” (ibid.). However, Skhit also added to the conceptual
confusion by saying that he understood that in dbeenprae yatti groups of the
CDA, the majority wanted to have party lists,

meaning the proportional system, never mind whatwiey might use. |
use proportional, proportional system. We agreeadly that we should
have a proportional system. Therefore, there aflg tmo remaining

points, namely 320 to 80 and 200 to 200. (CDC 30:91

This quote illustrated again the fundamental misusihnding in much of this discus-
sion. Of course, one could make the proportionameint of the mainly majoritarian
system (the party list) comprise 80 or 200 MPs—hm $ame way that the number of
80 party list MPs in the 2007 constitution was @aged, by a constitutional amend-
ment passed during the Abhisit government, to I#5tlie 2011 election (Nelson
2012:8-16). Yet, Krirkkiat and his group did nagtit so hard merely to have a greater
number of party list MPs in the MMM system. Rathiey wanted to apply propor-
tional voting as the founding principle of the d¢len system altogether, that is, they
advocated a switch from MMM to MMP. Again, as steaf already, the point was

about the difference between a mixed-membajoritarian and the mixed-member
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proportional system. Yet, for some reason, and despite alptbeeding discussions,
this supposedly simple, but fundamentally importaleisign difference did not seem
to have reached the CDC debate, even at this tat¢ m the constitution drafting

process, with sufficient clarity, leading to mu@dundant and confusing debate.

Pisit Leeahtam added an objection to the MMP systeat resulted from its
envisaged application by using the 320 to 80 foanin this version of the propor-
tional system, he pointed out, if a party had alyeeeceived as many constituency
MPs as it could claim according to its proportionate share, then nobody from the
party list would become MP. In other words, thoaedidates who stood on the party

list part of the election system would be elimiwhate

This contradicts our intention for having the prammal system, because
we want people with different characteristics, wiave mainly national
orientations and not mainly provincial or constrtag orientations, to do
political work. We want people of this kind to gato [the political sys-
tem]. Therefore, we think that we should have gprtonal system or
the Party list [English in the original]. (CDC 38)9

In fact, the 80 MPs mentioned in the formula caubd disappear, but would be given
to those parties that had gained fewer constituéfieg than their proportional seat
claim would sugges$¥ In any case, Krirkkiat could not go along with tfieection the

discussion was taking, making the accurate obderv#iat,

What had just been said entirely returns to the $687. This is for sure,
irrespective of what you might think. It is the sa@s before. You do not
think [in terms of] proportionality. (CDC 39:97)

Before Krirkkiat made this statement, he had ratet that, in Bang Saen, they al-
ready had adopted a proportional voting systeny thdt they still needed to decide
about the formula (320 to 80, or 200 to 200). Tfewee he must have perceived that
the direction the CDC discussion was taking reprieska regression behind what he
mistakenly assumed had already been achieved ig Baen. From the other end of
the spectrum, Nakharin actually confirmed Krirklsatmpression by saying that what
both Pisit and Phairote had talked about differed Vittle from the 1997 system. In

addition, he contrasted their position with thadafan, stating,

But if we use the entire country as a constituerayd only mark one
number, that will be another system. We can perleafist proportional
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system. It will be a compensatory system. WhatnJdwas proposed is
such a system. (CDC 39:99)

Nakharin’s own position had been clear for a langet He reiterated, also reproduc-
ing the conservative vocabulary, “If | should cheokthink moderate change would
be better.” He was in favor of 320 single-membaeanstituencies, combined with 80
proportional MPs. “I think that supporting thiskstter. It is a change that can be un-
derstood easily” (ibid.:99f.).

In order to deal with the persisting differencegarding the election system
design, Phairote Phromsan suggested establishmgrlang group with Jaran, Pisit,
Krirkkiat, and himself. Somkhit's response was clé@here is no time” (ibid.:104).
Phairote tried again, prompting Somkhit to ask Hitnis the same, right? That is, the
system of 1997, right?” Yes, Phairote respondedag the same, only that their mod-
el did not have the national party lists any loniget regional lists (ibid.:105). Jaran

followed by framing the alternative from his persipee,

We must chose which model we want. If we want teeha strong gov-
ernment, and have the opportunity for a party ia gdhuge majority, then
| think we should use the model that Phairote hapgsed. [This would
make us] think like the model of 1997, of whi&farn Nakharin had said
that it was supported by academic principles. HaxeW we say that we
do not want a political party of this kind becompaaliamentary dictator-
ship again, we must distribute the votes on théypdat to medium and
small parties. We would need the model that | haneposed. The broad
lines of thinking that we have to decide aboutlde this, | think. (CDC
39:107)

Krirkkiat then withdrew from further debate in orde save the CDC'’s time. Instead,
he wanted to use the CDA debate, which would leaitheé final decision, as another
occasion to speak about the models. Somkhit fokbateaight away by calling the
vote about the two models. This point finally aegvafter Praphan Naikowit had
briefly distracted the meeting with an interventiamout the regional zones and the
threshold, Chuchai Suphawong had remarked thateamtian system that could lead
to a “parliamentary dictatorship” “would move in amtirely wrong direction”
(ibid.:110), and after Phairote had made anothernsit to get support for establish-
ing a working group.

CDC secretary Somkhit Lertpaithoon said that heewstdod that there were

two models.
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1. 1997, adjusted to have four or more regions, ambus lower threshold than
the previous 5%. This model had been proposed laydb, Pisit, Nakharin,
Woothisarn, arai phuak ni’

2. A new proportional system. This was supported marJaChuchai, Wicha,
Khomsan, Krirkkiat, and many others.

“Those who agree with Khun Nakharin, please ra@m& yands.”
» 15 votes

“Those who agree with Jaran, please raise yourdiand
* 12 votes.

Somkhit: “15 to 12ha khrag (ibid.:110f., result on p. 111).

Therefore, the proposal to introduce a mixed-mengpeportional election system
was defeated, at this CDC level, by the proposalafonixed-membemajoritarian
system by only three votes. Thus, the proponentseoMMP had made considerable
progress since the CDC'’s retreat in Bang Saen twotimearlier, where their pro-
posal had been more clearly defeated when theybip&tl to 9 votes. After this vote
had been lost, they had two weeks time for lobby@igC and, especially, CDA
members until the final and decisive vote wouldetpkace in the CDA, to which the
CDC had to submit its completed constitution draft.

The CDA'’s final decision for a mixed-member majoriarian system

The final step in deciding about the country’s ttet system arrived on June 21,
2007 with the “special’ghise) 29th meeting of the CDA, in which the assembly de
liberated the remaining contentious issues joiniith the CDC. If differences could
not be solved amicably, votes had to be takenhdénntinutes of this meeting (CDA
29), the discussions on the election system stapage 58, while the final vote on the
MMM/MMP issue is recorded on page 249. The pagdsetween are filled with seri-
ous deliberations, misunderstandings, quarrelsiggtes amongst the contending
groups and individuals, and votes. The procedwadest with Pakorn Priyakorn out-
lining the CDC'’s election system proposal. It ird#d a reduction of the number of
MPs from 500 (as in the 1997 constitution) to 40Bey should comprise 320 MPs
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elected in single-member constituencies (this wasaation on the public hearings;
the CDC had originally wanted multi-member congtitcies), and 80 “proportional

MPs” elected in eight (up from the originally eragged four) “groups of provinces”

with ten MPs each (CDA 29:58). Later in the meetiRgaphan Naikowit added to
this CDC model saying, “In fact, the principle isngar to the previous [1997] list

MPs, only that we [the CDC] spread them accordmgroups of provinces” (CDA

29:158). He rejected the proposed mixed-membergotiomal system with the words,

“If we adopt it at this time, there will be consrdble confusion.” Even the members
of CDA and CDC had still problems understanding 8ystem, and he added,

We are drafting a new constitution in a time ofbisi If we change the
[election] system to one that is very complicatdten the first issue
would be that it is difficult to explain. The peephight not understand it,
and the various works [connected to elections] magitounter problems.
(CDA 29:158)

From the same camp as Praphan, Woothisarn Tanjadsd very similar when he

pointed out that the considerations of his groupavbased on the fact that,

in political development, it is very necessary s time. Therefore, if in
the development of politics changes are made fratuerhile the people
are still familiar with an existing system, themstmight lead to problems
and to confusion about Thailand’s political systéRor this reason, the
CDC had adopted an] election system that is sirtoléine election system
in the 1997 constitution. (CDA 29:161)

Moreover, according to Woothisarn, the CDC’s pr@bos

is the most appropriate answer for the current pbétical system. There
will not be much change, and it will not cause toach confusion in poli-
tics. Moreover, it takes into account the cultune aeality of our country.
(ibid.:166)

After Pakorn had spoken for the CDC, every CDA @iC member who wanted to
debate issues had ten minutes time to make hisrgpdints. For the proponents of a
mixed-member proportional election system, the udisons started badly when its
major advocate, Krirkkiat Phipatseritham (expresggaking in his capacity as CDA
member, not as a member of the CDC), started @lkithout proper focus prompt-

ing the chairperson, Seri Suwanphanon, to remimdvinat the purpose of this meet-
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ing was. After some more babbling by Krirkkiat, thkairperson interrupted him
again with the words, “Your ten minutes are Ajarn [teacher, lecturer, professor]”
(CDA 29:63). Krikkiat responded by saying, “Oh, hae talk just a little bit more.”
While another CDA member protested against Krirkkibe chairperson asked for
how much longer Krirkkiat wanted to talk. His ansved “15 minutes” led to some
more exchanges of words, and a baffled Seri asking he could administer the
meeting under these circumstances. Anyway, heeafféive minutes. Krirkkiat said
that this would not be enough, and somebody elselghalk first.

After this rather bizarre episode had passed,rd@i®A members made their
proposals that mostly concerned support for a 40000 formula. Uthit Chuchuay
was a leader in this group (though his group oaljyrmwanted only 400 constituency
MPs, they also accepted to have party list MP$&ras as the number of constituency

MPs was not reduced below the number of 400). geeat against MMP saying,

We do not have time any longer to take exampleas fitis or that coun-
try, and then try to use it in our country. | resphe CDC members who
have tried to propose a proportional system wit@ a6d 200 MPs, 200
constituency and 200 proportional MPs, or 250 a&@ RIPs. | under-
stand, sympathize, and respect the views of thesmb@rs. However,
these things are not in harmony with our society,auntry. Our country
does not have minorities, or federal states. Weaaugitary state with 76
provinces. ... | believe that we should continue dtgyieg our politics.
That we have stumbled in the latest phase wasumtalthe system. Ra-
ther, it was due to that special person [this wagfarence to Thaksin
Shinawatra]. What can we do to prevent this [froapgening again]?
(CDA 29:72§3

Seri Nimayu later supported an important aspecinag#e introduction of MMP in

Thailand from Uthit's quote pointing out, “Do nad@pt too much foreign culture and
values. Sometimes, they are not in harmony withpiaple who live in our present
up-country Thailand” (CDA 29:85). Montri Petcharakih added to this line of rea-
soning saying that he did not want to refer to forgign countries in arguing for an

election system.

| think that the Thais must have Thai identity. Wty they have to copy
things from other countries? Those other countsiesuld also emulate
Thailand. ... [Thailand should] proceed accordinghe customs of the
Thai people. ... Do not think about other countrigs. not at all use ex-
amples from other countries. (CDA 29:139)
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Directly following on Montri, Phairote Phromsan adidthat, for the future develop-
ment of Thai politics, it was necessary and mogtartant to have a constitution that
was “appropriate” fhosonm to the conditions in Thailand—it should bbatp thai
thai” (Thai style). Thus, it was not necessary to dedlte constitution according to
models from this or that country (CDA 29:141). Glly, one could wonder wheth-
er Phairote intended to suggest that people sudfridsiat, Khomsan, Chermsak,
Somchai, Jaran, or Chuchai were somehow less aaiRhairote considered himself
to be, or that they simply did not adequately ustberd what baep thai thdi im-
plied, leading them to propose and push for angjmapriate” election system, name-
ly MMP.

Proposals for 400 constituency MPs without pasislwere also made. Sura-
chai Liangbunloetchai stated that the “party liadlnot created any benefit for the
development of politics and government of the count. [Therefore] Get rid of the
party list” (CDA 29:77). At the other end of theestrum, however, Chermsak, Som-
chai Ruchuphan, and Khomsan lengthily defendedntheed-member proportional
election system. With their system, Chermsak stigs$ot even one single vote of
the people would be wasted” (CDA 29:89) in alloegtMPs to the political parties.
With some understatement, he claimed that theipgsal differed only “a little”
(nittiew) from that of the CDC. Chermsak urged the audigffelease, listen careful-
ly” (to his explanation) (CDA 29:91). Indeed, hedeahe alternative very clear. Both
the CDC and his group envisaged two ballot papsts, for the constituency MPs,
and another for the MPs on the party lists. But@ReC would use the party-list ballot
only to calculate how many of the 80 seats wouttpprtionally be distributed to the
parties (meaning in proportion to their votes oa farty-list ballot). In the model
proposed by his group, however, the party-list watelld be used to calculate the en-
tire number of MPs that the political parties coaldim in the House. Thus, their
model would concern all 400 MPs, and not merely&@estanding on the party lists
(ibid.). Chermsak concluded by saying, “Let’s tdke principle first. Do we want the
proportion applied only to the party lists, or teetproportion of MPs altogether?”
(ibid.:92).

At one point, Winat Manmungsin proposed what theAGiDally would adopt
as Thailand’s new election system: 400 constituevi®ys, and 80 regional party-list

MPs, elected in eight regions with ten MPs eacHy(timat he still wanted a small
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threshold, and did not mention the single/multi-rbemconstituency issue) (CDA
29:129f.). Wichai Rueankroengkunlakrit proposednailar model, namely 400 con-
stituency MPs elected in multi-member districts] &0 party list MPs (CDA 29:146).
Earlier, Karun had insisted on his model of repnéstgon in the form of “occupation-
al groups according to their proportional sharéhefpopulation” (CDA 29:118). This
would have lead to a dramatic change in the ocaupatbackgrounds of MPs, be-
cause the dominance of businesspeople in the Hooiglel have been broken.

After the members of CDA and CDC had finished a-baer dinner break,
the proceedings resumed at 18:40. The chairperdheoCDA, Noranit Setabutr,
noted that they had had a wide debate alreadyeldrer the CDC should provide its
summary (in preparation for taking votes on conbterst issues). Atchaphon
Charuchinda posed the seven issues as follows (EDP67f.).

1) There should be two systems, namely constituandyproportional (he
combined “proportional” and “party list” by refeng to rabop satsuan
baep banchi raichueapproximately “the proportional system of thetpar
list kind”).

2) The original proposal of the CDC regarding thienber of constituency
MPs was 320. However, the committee had no objestagainst increas-
ing this number to 400, as advocated by many speake

3) There should be single-member districts.

4) There should be 80 “list” MPs.

5) There should be eight provincial groups withi$OMPs each.

6) As for the counting of the PL votes, it shoukl done only for candi-
dates on the party lists, without taking into cdesation the constituency
results.

7) There should be two ballot papers, as in 1997.

These were the seven points for which decisionddvioave to be made.

The first question that arose was whether, in faegrybody agreed with having two
kinds of MPs. Atchaphon therefore noted that soroegs still wanted only constitu-
ency MPs. In a comment that indicated the hiddemadycs of this exercise in Thai
constitution drafting, Somkiat Rotcharoen remariteat there were not so many peo-

ple present in the chamber at this point, becaeg®trations for compromise solu-
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tions were going on outside of the meeting rooneylwere looking for ways out (of

the disagreements). They were in the process ekayy. Could they perhaps wait for
ten more minutes? They would then return to thentdea. Noranit asked Suraphon
Phongthatsirikun, whom he addressed as “[provihgaVernor,” whether his group

would withdraw their proposal of only having cohstincy MPs. After all, the trend

was clearly for having two kinds of MPs. His grol@d not yet withdrawn its pro-

posal, Suraphon answered (CDA 29:171). Noranit woed aloud what they should
do now, which prompted some more deliberations attmivoting procedure. At this

point, Uthit declared that his group withdrew theioposal of having only 400 con-
stituency MPs. Thus, only Suraphon’s group stlisted on having only 400 constit-
uency MPs. Had they changed their minds, Norarke@sim. No, not yet. Could

Noranit wait a minute? His group was still deliderg what it wanted. Could he wait
for two minutes? Yes, yes, Noranit responded.

While the groups were still negotiating, Jaran esped his dissatisfaction
with the trend of increasing the number of MPs Inelythe originally envisaged num-
ber of 400, that is, a reduction of 100 over wihat 1997 constitution had stipulated.
All their surveys and hearings had shown that teeppe wanted this reduction. If
they could achieve this by omitting the party k#iogether, he would not object. If
there were only 400 constituency MPs, all rightutBlo not make the [number of]
MPs betray the people by making them 480 or 50thagsst like in the past” (CDA
29:173).

One remaining obstacle was eliminated when Suratdwared that his group
had wanted tprae yattifor only 400 constituency MPs; they did not wdr propor-
tional system. However, since they had listenethéodebate, his group had decided
that, “we are pleased to have a proportional sys{eere certainly denoting MMM;
CDA 29:175). This left only Karun Saingam with Ipigoposal of occupational repre-
sentation as the lone obstacle to agreement onsgug. Eventually, he also conced-
ed. The chairperson, Karun said, had twice beed torhim by allowing him to ex-
plain his position. “Therefore, | agree. | withdraag well” (CDA 29:176). With
Karun’s withdrawal, there was mrae yattigroup left that still wanted to have only
one kind of MPs. Thus, the CDA was left with onliyeooption, namely an election
system that comprised both constituency and patyPs. With this, the first point

on Atchaphon’s list quoted above was finished.
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After this issue had been resolved, the CDC's etary, Somkhit
Lertpaithoon, noted that they now had to deal whih question of how many constit-
uency MPs they should have. The CDC, he said, wdsaided between 320 and 400,
although their draft envisaged 320. Yet, the CDAnted 400. Therefore, this issue
needed a decision (CDA 29:176f.). Similar to thateshent of Jaran above, Chali
Kangim referred to the public hearings favoring 40Bs altogether: “We must not
cheat the people. This is an important point” (ipid his warning was followed by
Wichai, who repeated his earlier proposal of havi®@§ constituency MPs, and 80
party list MPs. Uthit reiterated his insistenced@® constituency MPs (this was prob-
ably not surprising since his background was instituency-level politics). After-
wards, they could vote on the number of MPs onpidny lists (ibid.). Surachai then
suggested that they should decide first whethey theuld adopt single or multi-
member districts (because this would influenceghisip’s decision on 320 to 80 ver-
sus 400 to 80), which was no. 3 on Atchaphon’sdlstve. After a brief discussion
about the procedure, they took the vote about SMIMRBID. This vote turned the
CDC'’s proposed SMD into MMD by 48 to 28 votes (CR&:183). It should be noted
here that the number of votes only reached 76oadth the meeting was supposed to
be attended by 95 members, according to the atterdést printed on pages one to
four of the minutes. Since no abstentions wererdsEmh one might thus wonder what
had happened to the remaining 19 members.

Shortly after this vote had been taken, the meeatjpigd, with no further de-
bate, in a 50 to 32 vote, for 400 constituency MRa@ 80 party-list MPs (the majority
position in the CDC was 320 to 80). Chairpersonaddrsummarized the result by
saying, “Therefore, it is 480" (CDA 29:186). Themas no vote on the increase from
the originally envisaged four electoral zones farty-list MPs to eight zones, because
there were no dissenting voices. Thus, Somkhiedatin the next point, which was
about the method of calculating the proportionalugs of MPs. The CDC had sug-
gested calculating them separately from the camstty MPs (MMM), while
Chermsak and others of the CDC minority wantedaloutate them together (MMP)
(CDA 29:187). Thus, this was the point where theich between a mixed-member
majoritarian versus a mixed-member proportionatteda system re-entered the de-
bate. The meeting, therefore, did not deliberagetoportional system as such, but
rather treated it as a variant of the questionoa¥ the 80 proportional MPs should be

calculated. Consequently, the meeting also didanate at the question of whether,
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for the MMP to work, they could ever use a formsieh as 400 to 80. In terms of the
electoral design logic, a decision should firsteqndeen made about the preference for
MMM or MMP. If CDA and CDC had opted for MMP, theext design issue would
have been what ratio of constituency and propaatidPs this system needed to
work in (Thai) practice. Praphan seemed to haveeskthis problem when he won-
dered how the proponents, given the preceding idecis favor of 400/80, could cal-
culate the votes. After all, their proposal frore teginning had been to have half the
number of MPs standing in constituencies, whiledtieer half would be drawn from
the party lists. In this context, Praphan also fgarto the texts of the motiongrée
yatti) of the MMP supporters. “You will see that bothtbém have the half/half sys-
tem. ... These are totally different concepts” (CD&2ZD0). It seemed that therae
yatti included the 50/50 split of kinds of MPs, accogdio Krirkkiat's original pro-
posal, based on the situation in Germany. Yetwiag the vote was organized in the
present meeting, participants had to vote for timelk of MPs first, and arrived at
400/80. Nevertheless, the tyoae yattigroups in favor of MMP did not want to con-
cede defeat that easily, and thus still insistedrging to push through their propor-
tional approach, which would have meant to adopt Mbased on the existence of
400 constituency MPs and 80 party least MPs, ardgoestion is whether this could
have ever worked.

Nevertheless, Chermsak Pinthong went ahead withaiexpg their system

once again, saying,

The system that my group proposes is a systemwinan the calculation
iIs being done, uses the proportion of all 480 [MRdgile your system
calculates only from the 80 [MPs]. We want to uséydhe party ballot
paper to calculate the entire country. The partretes are summed up for
the entire country. Then, it [their proportionalselaim] is calculated
from the 480 seats. They will get the grand totadtruanm) from that.
(CDA 29:188)

Thus, if a party won 50 percent of the vote, it Vdoget 240 of the 480 MPs (CDA
29:190; this approach led to some more confusiesabse, in Chermsak’s model,
constituency MPs could also stand on the partg)liSimilarly, Chuchai Suphawong
noted that, “The calculation method &farn Krirkkiat and ajarn Somchai uses the
party preferences [for determining] the entire nembf MPs.” For example, if the

Thai Rak Thai party got 40 percent of the voteyould receive 200 MPs if the House
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comprised 500 MPs altogether (CDA 29:198). Chuchaught that this approach
would lead to stable governments, without gettipgrliamentary dictatorships” again
(supposed to have existed under Thaksin Shinawaiepdded, “We are lucky that
we still have something that can save the coumtgnfcrisis” (CDA 29:199). With
this “something,” Chuchai referred to the militamyd its coup of September 2006.

Noranit then accepted the call by some members, had asked the propo-
nents to explain their models once again. For tB€ @osition, Woothisarn provided
a brief and precise explanation, emphasizing thair tnodel was similar to the one
stipulated in the 1997 constitution (CDA 29:1928aran Phakdithanakul's explana-
tion of the MMP stance was not as clear. In a syilmet explanation Woothisarn also
reacted on Chermsak’s model when he pointed ott‘thavould be very difficult for
us to explain to the people why this candidate wtbnot win in his constituency
nevertheless became Member of Parliament” (CDA 28:1Eventually, chairperson
Noranit tried his luck again. He stated that thag two models, one from the CDC,
and another from Krirkkiat, Chermsak, and Somctiherefore, if we cannot agree,
then we will have to vote” (CDA 29:201). Howeverhichai still felt he needed to
explain some aspects of MMP, as did Jaran. Therlaxpressly confirmed that
Krirkkiat's calculation method could be appliedthaugh they had resolved for a 400
to 80 ratio of MPs. From the opposing camp, the GD€ecretary, Somkhit
Lertpaithoon, countered by saying that their versib the MMM system already re-
sulted “in considerable political reform,” whilegmewly proposed system was diffi-
cult to understand, and they still debated howMirenumbers in it could be calculat-
ed (CDC 29:205f).

Given that a number of CDA members did not yetaustnd the differences
of the two systems, the proceedings went back ariti for a while, followed by
Khomsan and Jaran trying again to explain theicteEle system model. Somkhit and
Woothisarn tried the same for their model. The farrould not resist the temptation
to dig at Jaran remarking, “ListeningAgarn Jaran, things are still very complicated”
(CDA 29:221). Some time later, Somkhit added, “Thi@ority on the CDC has not
yet been able to define their own [MMP proposal]adit (CDA 29:247). Pisit
Leeahtam criticized the advocates of MMP on theugdothat this model was used in
some rich countries. He added,
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Germany uses this system, because the charace$tMPs in the con-
stituency and party-list systems are hardly anfecght. ... In fact, they
should not have any constituency system at allyBmweuld only have the
proportional system. (CDA 29:226)

Eventually, the signal was sounded calling the QbBé&mbers into the assembly hall
to take the vote. Seri Suwanphanon, now actingheaschairperson of the meeting,
said that he thought that there had been enoughtelednd all sides understood al-
ready. Still, this did not prevent members fronther questions. Chuchai confirmed

one contentious issue saying,

Party leaders can stand both in the constituendycenthe party list. If
they cannot make it in the constituency, they caakemit on the list.
Therefore, in this system, the party leaders arg secure, and it is diffi-
cult for them to fail in an election. (CDA 29:239)

The chairperson clearly had been impatient for dewhlow, he uttered, “Dear mem-
bers, please decide for yourselves” (CDA 29:24()ictv was directly followed by
Sawet Thinakun saying, “I do not understand. llyedd not understand. Since | have
little knowledge, | just want to ask a little bifibid.). Seri then gave the word to
Komsan (for MMP) and Praphan (for MMP), adding ttiegir statements would con-
clude the debate. In his statement, Praphan nbtgdtlie proponents of MMP had
continuously added more elements to their propdsalexample, that candidates
could stand both on the constituency and on they fiat ballot (which had also sur-
prised me when reading the minutes). “With all despect, but what had been debat-
ed about is not at all included in the frame of kham prae yatt[the formal motion
necessary to initiate an amendment of the constitudraft];” their kham prae yatti
spoke only of the 250 to 250 ratio (CDA 29:243Aichaporn Charuchinda also noted
that thekham prae yattof both Chermsak’s group and the minority on thaQfig-
ured one national constituency, both for the ctusticy MPs and the party list MPs.
Moreover, they used equal numbers of 200 for batter the meeting had decided to
have 400 constituency MPs and 80 party list MPd,adter they had divided the latter
into eight provincial groups, the MMP proponerikkam prae yatthad not been ad-
justed (CDA 29:246).

Indeed, it seemed that the various groups advaraigP were not well co-

ordinated, and lacked a clear strategy, exceptryorg to delay the final decision by
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“explaining” their models repeatedly, thereby omlgiding to the confusion. They
might have changed their tactics after the meetiag) voted for the 400 to 80 ratio,
thereby rejecting the 250 to 250 or 200 to 200amstioriginally seen as necessary for
adopting a mixed-member proportional election systBesides, the idea of national
party lists had given way to lists in eight provaigroups. Following this double re-
jection, the advocates of MMP seemed to have toeshve their proposal by reintro-
ducing it in the vote about how the 80 party lisP8Iwould be calculated. This in-
cluded their attempt to draw the constituency sedtsthe provincial zones (like in
the German federal states,L@éndel), moving from a national-level 200 to 200 or 250
to 250 ratio to a regional-level 50 (constituencldito 10 (party list MPs) ratio. Yet,
the 400 to 80 formula approved in the earlier vdite not connect the two kinds of
seats at all—after all, that model was designed ‘gmrallel” or “segmented” system,
with no relation between the 400 constituency Mirsthe 80 regional party list MPs.
Finally, the decisive moment had arrived when 8eated that the members
should decide by themselves, and they should dowt He thought that everything
was understood already. Again, he sounded the Isagmaouncing the taking of a
vote. If you agreed with the CDC (majority), theregs “agree” lfen duay. If you
agree with theprae yattigroup, press “disagreein@i hen duay Now, please vote.

The result was as follows.

Agree: 45 votes.
Disagree: 39 votes.
Abstentions: 2 votes.
Did not vote: 1 vote.

Seri: Therefore, it is according to the CDC (majgr(CDA 29:249).

Thus, the attempt to introduce a mixed-member ptapwl election system in Thai-
land had failed—Dby six votes, with eight votes nmgs given the attendance list ac-
cording to which 95 members participated in thetmge

Conclusion

The unplanned and non-teleological constructionepfesentative structures in Thai-
land’s political system—replacing the strictly tagwn and exclusionary character of
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the previous monarchical system—started in anytjgatly significant sense only
with the elitist revolution of 1932. It combineddigenous ideas of political participa-
tion with the adoption of foreign models of a cdtusional political order. Ever since,
there has been an interplay of remnants of thesgétiem (monarchy, military, civil
bureaucracy), newly-introduced political positi@rsl structures (politicians, political
parties, voters, elections, parliament), politieaénts and processes (be they military
coups or popular protests), political culture (me tsense of sets of political ideas or
themes), changes in the environment of the pdlisgatem (such as an increased
popular interest in politics, and the role of thas®: media) that translate into the de-
velopment within the political system of an audenbat actively observes those in
political positions'* and legal codifications (mainly the constitutiam;luding organ-

ic laws). The present paper has tried to illumirate instance of legal codifications,
concentrating on the CDC and CDA of 2007, and Ispexifically on the decision-
making process concerning the election systemt{etesystem design issues raised
during the proceedings of CDC and CDA will be death in a separate paper). More
precisely, the task was to show how the CDC and GidAing the course of their de-
liberations between January and June 2007, opted rfevised version of the mixed-
membemajoritarian election system, which had been introduced wighith97 Con-
stitution, rather than follow the proposal of aretgistent push for the introduction of
a mixed-membeproportional election system.

In analyzing the decision-making process, the aultias relied on the word-
by-word minutes of the meetings, mainly those @& key drafting body, the CDC.
Informal discussions and negotiations as well asudw@nts distributed in the meet-
ings have not been used since they have not bexmssable, while additional inter-
views have so far not been conducted because ef ltmitations, and the fact that
such interviews will be useful only after the ashik written sources have been ex-
hausted. Relying on the formal records had the radge of having a large body of
text about what the participants really said in theetings, rather than what they
thought they remembered years after the events ablegd specific questions. More-
over, these texts were generated unobtrusivelgndking their statements, the partic-
ipants neither reacted on question incentives paisedn interviewer nor did they
seem overly to speak to an imagined external aadiésuch as in meetings of the
House), although most deliberations were broadmastiosed-circuit TV to a report-

ers’ room, and although the committee members wetkaware that every word ut-
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tered in the meetings was recorded by the stati@&tenographic services section of
the House of Representatives.

Therefore, a reasonably accurate description cbeldconstructed of what
happened during the deliberations aimed at detémgithe 2007 Constitution’s elec-
tion system (participants might well see this clalifferently). It is clear that two
main groups existed that advocated a revised mixeatber majoritarian and a
mixed-member proportional election system, respelsti This includes the identifi-
cation of the main advocates in each of these w@oaps, and the perspectives they
adopted in arguing for their respective cases. Negkess, these declared advocates
comprised only about nine people, and only theyttates in the meeting records. It
cannot be determined what the remaining 26 CDC neesnthought about the two
main options for the future election system, ancétwkeasons led them to decide one
way rather than the other. This point became everemroblematic when the deci-
sion-making process moved up to the CDA, especiallyeir decisive meeting with
the CDC on June 21, 2007. A number of assembly reesnlas demonstrated in the
introduction of this paper, did not really seemgtasp what was at issue in casting
their votes for one of the two main options. Moregthese were only those members
among the 95 people listed in the attendance fihai meeting who dared speaking
out. What their silent colleagues thought, we carned. We can certainly say,
though, that the constitution-related deliberationsthe CDA were considerably less
intensive compared to those on the CDC. This, in,tmight have accounted for a
lower level of understanding complex constitutiorsaiues, and their political conse-
guences, on the part of the CDA members. Thus,ngo&t the “micro foundations”
of the Thai constitution drafting in 2007, “mistakeand “misperceptions” might have
had an important role in determining “institutiormltcomes” (Capoccia and Ziblatt
2010). In the important case of the election systéms outcome, as it turned out,
could have almost gone either way—MMM or MMP—, givibie final vote of 45 in
favor of MMM and 39 in favor of MMP. For this reasadhere remains some dissatis-
faction that we could not get any closer to the pl@x dynamics of the decision-

making process than has been presented in this.pape
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Endnotes

! This paper was presented at the research collogofuMainland Southeast Asian
Studies, University of Passau (Germany), on April 2013. The author thanks Prof.
Dr. H.-Rudiger Korff for his invitation. For the RerPoint presentation used during
the lecture, please séép://wu-th.academia.edu/MichaelHNelsdrhis paper is part
of a research project, started in late 2009 urtieatispices of the King Prajadhipok’s
Institute (KPI), on one aspect of the constructtbmepresentative structures in Thai-
land’s political order (in the wider context of bahe development of constitutional-
ism and democratic political institutions in thisunitry). The primary data base for
this undertaking are the word-by-word minutes af #997 and 2007 Constitution
Drafting Assemblies (CDA) and Constitution Drafti@@mmittees (CDC). So far, the
main outcome of this project is the second intereport, which mainly deals with the
CDC of 2007, submitted to KPI in October 2011 (Meal2011). However, much
work remains to be done, now in the context ofrdgonal research unit at Walailak
University under the project title of “The Constiioo of a System of Political Repre-
sentation in Thailand: The Constitution Draftingn@uittees and Constitution Draft-
ing Assemblies of 1997 and 2007.”

2 “Constitution of the Kingdom of Thailand (InterimBuddhist Era 2549 (2006).”
Unofficial translation prepared by the Department ®reaties and Legal

Affairs.53555uy i se1n9ns Ing @TUFINT) NSNS &8, TI1FNINPUNYT 1N olow

Aoudl volo N o aaau bxes. A “Certified Translation” was published by the ©# of

the Council of State’s Welfare Fund. It prints thbai version and the English
translation side-by-sid@.he Thai version was officially published in tE®vernment
Gazette Vol. 123, Part 102 Kor, dated October 1, 2006.the Thai version, see also

neaussansmauasu [2006].

3 Sub-committee 1 dealt with rights and libertiespple’s participation, and decen-
tralization; sub-committee 2 prepared input ontpal institutions; sub-committee 3
debated independent accountability organizatioms tle courts.

* There were two abstentions; one member did na.veive CDA members were
listed as absent in the attendance list. Thus} eigtne 100 members are unaccounted
for. The decision is documented on page 249 oihrites referred to in this para-
graph.

® For a systematic treatment, see Powell (2000).0verviews on the election sys-
tems outlined here, see Blais and Massicotte (12062). More details are to be
found in Reynolds, Reilly, and Ellis (2005). A stiand work on electoral systems in
the author’s native German is Nohlen (2007). Feystematic treatment of electoral
change and system choice, comprising a systemdtieduction and many country
studies, see Colomer, ed. (2004). An assessmetheodtudy of electoral reform is
provided by Leyenaar and Hazan (2011).

® Such mixed-member systems have gained increagemian; see Shugart and Wat-
tenberg, eds. (2001).

" For the figures, see the chart in Reynolds, Reilhd Ellis (2005:32). Pakorn Priya-
korn presented these IDEA statistics in a CDC megetvithout, however, mentioning
their source (CDC 26:12). Just before Pakorn ptesette IDEA statistics, Nakharin
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Mektrairat, in supporting a modified 1997 party-lsystem, had claimed, “Election

systems with only constituencies [plurality/majprystems] ... have declined. No-
body uses them any longer. In the United Kingdanhais been abolished already.
Thus if we want only the constituency system, hkhihat this is not in harmony with

the modern world. It is also not democratic” (ibip. 10). At the time he spoke these
words, Nakharin was the dean of the faculty of tmal science of Thammasat Uni-
versity.

® The quote is on page 23 of Reynolds, Reilly, atid E2005), while the table fol-
lows on page 24.

® For an overview of electoral provisions in Thadathat includes the changes made
by the 1997 constitution, see Nelson (2001).

19 For observations on a set of such public heariogsiucted in Chachoengsao prov-
ince, see Nelson (2007).

1 These twelve organizations were the National SgcGouncil (the coup plotters),
the National Assembly, the Cabinet, the SupremetCdbe Supreme Administrative
Court, The Election Commission, the National Cou@erruption Commission, The
Auditor-General of the State Audit Commission, Th@budsmen, the National Eco-
nomic and Social Advisory Council, and the instdos of higher education. This
procedure was stipulated in the Interim Constitutio

2 During his time on the CDC, Jaran was permanestesay of the ministry of jus-
tice. Previously, he had served as a secretatyet&@upreme Court President. He was
an avowed enemy of Thaksin, and defender of th@.cwuthe crisis following the
election of April 2006, stretching the constitutidre said, the “EC should resign for
the sake of the country. Their resignation wilballthe judicial authorities to super-
vise new election and recruit new EC membeTdig( Nation May 9, 2006). After the
coup period had ended, he was appointed to theti@dimnal Court, thereby creating
a conflict of interest.

13 Krirkkiat was a retired civil servant. He usedb® a full professor of economics at
Thammasat University, and a member of the first-4897 National Counter Corrup-
tion Commission. He already participated in coosth drafting exercises in 1991
(after the coup by the so-called “National PeacpkaegpCouncil,” NPKC), and 1997.

This indicates how well connected Krirkkiat wastlive Bangkok establishment, and
his degree of seniority. Moreover, he was a formetor of Thammasat University.

14 As far as | know, no minutes were prepared ofetsis days of deliberations. Judg-
ing from the minutes, the CDC’s 13th meeting totdcp on March 1, while the sub-
sequent 14th meeting only followed on March 13.

151t would be interesting to draw up charts showtng networks of people from out-
side the CDC and CDA reaching into these two bodwesviding back up, infor-

mation, and support services, and thereby exeitifigence on the drafting of the
2007 constitution. However, this cannot be gledneaah the minutes of formal meet-
ings.

% 1n an informal talk with the authdjttisak confirmed his participation.
17 Seefsyan (2550a [2007]; see alsBaar 2007b).
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18 pisit was a former spokesperson of the NationaikBaf Thailand. He served as
deputy finance minister in the second Chuan govenr(t997-2001). At the time of
writing, he was the dean of the faculty of econ@ni€hiang Mai University, besides
sitting on a number of academic committees. Pisitistoral dissertation at Erasmus
Universiteit Rotterdamwas published agrom Crisis to Double Digit Growth.
Thailand's Economic Adjustment in the 198Bangkok: Dokya Publishing House,
1991. He was also the president of the Netherldds-chamber of commerce, and
chairperson of Jardines Matheson (Thailand) Ltdd aany other state and private
enterprises. His socio-political circles includedem Tinsulanonda, Surayud
Chulanond, Anand Panyarachun, Sanoh Unakul, BosesriJwanno, and Visanu
Kruangarm. In sum, Pisit was a good example of tdehnocratic section of the
aphichon

9 Viicha was a former chief justice of the Supremei€s juvenile and family divi-
sion. At the time of the CDC, he served on the deti Anti-Corruption Commission
(appointed by a decree issued by the coup ploiteBeptember 2006). In 2006, he
was a candidate to the ECT, but was not seleceub(tedly because the Thaksin
government considered him hostile, similar to Kamw#tipho and Nam Yimyaem,
both of whom later served on the military-appointadti-Thaksin Asset Scrutiny
Committee). He was on the judiciary’s side in itsspApril 2006 fight against the
supposedly pro-Thaksin ECT arguing that, “The jidgee trying to protect our de-
mocracy and our political system...” He was in cldgsat the National Defense Col-
lege, a key institution for the social and ideotadireproduction of thaphichonor
ammat Vicha headed a number of charities, partly undgal patronage. When ex-
tremist right-winger Thanin Kraivichien was primenister, after the massacre at
Thammasat University in October 1976, Vicha waspleisonal secretary. He also co-
authored a book on the interpretation of law witi.h

20 A medical doctor by training, Chuchais a former secretary general of the Na-
tional Human Rights Commission, before a conflicithwthe NHRC’s then-
chairperson, Saneh Chamarik, cost him his job.rmguthhe CDC, Chuchai served as a
high-ranking advisor to the office of the NHRC. tas later reappointed to his pre-
vious position, only to be dismissed again by theosd set of human rights commis-
sioners.

1 Komsan used to work for the Election Commissiofflsdiland immediately after it
was established (at that time, | met him a numbé&nees, because | collected data on
the ECT). At the time of the CDC, he was a lectunghe faculty of law at Sukhothai
Thammathirat University. He was one of the moreiguimembers on the CDC.
Komsan was later described by the critical blogédiTRolitical Prisoners” as an “ul-
tra-royalist and yellow shirt” (Thai Political Pasers 2012). This assessment was
based on his membership in a far-right politicaluyr, called “Sayam Prachaphiwat.”
During the PAD protests in early 2006, he was ammbaggroup of 96 academics that
petitioned the king on March 4 to replace Prime ister Thaksin Shinawatra by an
interim premier The Nation March 5, 2006).

22 At the time of the CDC, Nakharin was dean of taeufty of political science at
Thammasat University. He was a key member of aetldait and long-standing ac-
ademic-politicalphuak(informal clique), of which Somkit Lertpaithoore secretary
of the CDC, was a another key member, while Nor&ethabutr (the group’s most
senior member and leader, a former lecturer atfdbalty of political science of
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Thammasat University, a former president of this/emsity, a former secretary gen-
eral of the King Prajadhipok Institute, and therent president of Thammasat Uni-
versity’'s University Council), who was the chairpen of the CDA. This group had
long helped the Democrat Party in various legigéaprocesses.

3 pairote was retired high-ranking civil servant. tteed to be provincial governor,
director general of the community development diepant and deputy permanent
secretary of the Ministry of the Interior. Pairates later appointed to the Political
Development Council, which had been establisheddas the 2007 constitution that
he helped to draft.

24 Woothisarn used to be a lecturer at the facultyanial administration of Thamma-
sat University. At the time of the CDC, he was putg secretary general of the King
Prajadhipok’s Institute (KPI), whose college ofdbgovernment development he had
previously directed. He had been a long-standirtyiastrumental member of the de-
centralization committee since its inception follog/the 1997 constitution. In 2007,
he was the editor of the fourth KPI yearbook, édiExploring the 2007 Constitu-
tion. This book collects public-relations oriented @des by constitution drafters
Somkit Lertpaithoon, Noranit Setabutr, Pakorn R«ora, Choochai Supawongse,
Paiboon Varahapaitoon, Vicha Mahakun, and WoothiFanchai himself (Woothi-
sarn, ed. 2007).

% The secretary of the CDC, Somkit Lertpaithoono ddslonged to the conservative
camp. However, as the secretary he did not paatieipn the debates. Relying on the
analysis of the meeting records, his position becalaar only in the CDA meeting
that deliberated and decided the issue (CDA 29%masSomkit used to be dean of
the faculty of law at Thammasat University, andeputy rector. He was the deputy
secretary of the CDC in 1997, and has long beeolved in the legislative politics of
the House of Representatives, mostly in the Dentsiccamp. He has also been a
member of the decentralization committee from itseption (after he had helped
drafting the decentralization act). At the timelled CDC, Somkit’'s stated goal was to
become rector of Thammasat University, a goalhleathortly afterwards achieved.

%% It is perhaps interesting to note that the maifentgers of the MMM system had
backgrounds in political science, while those whonmoted the MMP system had
backgrounds in accountancy, medicine, law, and @oars.

27 At the time of the CDC, Prasong was 80 yearsand, had been involved with anti-
Thaksin activities, including coup preparations,some time. He “has long been po-
litically active and is widely perceived as a stehig nationalistic, somewhat right-
wing, influential figure. It is widely recognizetiat he has a privileged relationship
with the palace, mainly through his strong tieswthief Privy Councilor Prem Tin-
sulanonda. It is said by palace insiders that heiwed favorably by King Bhumibol
as a true nationalist and pro-monarchist” (Task¥62. In meeting No. 27 of April
11, 2007 (p. 35f.), he stated, “As for the claimtthhave been with the PAD [Peo-
ple’s Alliance for Democracy, or “yellow shirts”], confirm that | have been with
them, because they have been a group without hideeefits. Moreover, they fought
for and demanded the right things, which | thin& good and correct for the country.
Therefore, | joined them. And if new problems o¢aurd the people think that they
will have to fight again, | will join them in thestruggle. | would like to inform [you]
accordingly.”
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8 He was the president of the Rubber Tree AssodiaifoThailand, and referred to
himself as being from “up-country,” meaning the tb@un province of Phuket.

29 Shortly after the Thai-language draft constitutiad been published, an English-
language translation was circulated, though wittagtribution (Draft Constitution...
2007). The important parts of article 92 were ttates! as follows.

“Section 92: Election of members of the House optfeeentatives under Section 91
shall be carried out as follows:

(1) Three hundred and twenty members of the Hotigeepresentatives shall come
from election held under constituency basis. ...

(2) Eighty members of the House of Representashedl come through election held
under proportional basis. There shall be four elattzones, each of which shall have
equal numbers of inhabitants and adjoining one hatotEach electoral zone shall
have 20 members of the House of Representativesaloylating the ratio [propor-
tion] of the number of members of the House of Reentatives from the vote ratio
[proportion] of the political party list ...”

The final version of (now) article 93 says, “Sent@3. The House of Representatives
consists of four hundred and eighty members, faurdned of whom are from the
election on a constituency basis and eighty of wlasenfrom the election on a pro-
portional representation basis” (Constitution af tingdom of Thailand, B.E. 2550
[2007]).

30 AENITINEMIenINSTassuyy (April 26, 2007, p. 58f).

31 pid.

%2 He was the secretary general of the Council aeSthe government's legal adviso-
ry body.

% Ibid., p. 94. Komsan seemed to have indicateddbign element on page 80 al-
ready. This corresponded to the German MMP sysienvhich important figures of
political parties might run in a constituency, laléo on the party list. The purpose
was to make sure that important political persomnatie it to the House. These poli-
ticians were “secured’apgesicherin German) on the party list.

34 This could be done by abolishing the list altogetiby reducing the number of par-
ty-list MPs, by regionalizing the lists, by abolisty the threshold, or by allowing con-
stituency MPs to become ministers.

35 For his credentials as an arch-foe of Thaksin,Gleermsak’s book seria@dudng
(2546, 2547 a-c, 2549 a and b, and 2551).

3% CcDC 38:76, including the citations. Chermsak raited this element ibid., p. 148.
Later in the meeting, Krirkkiat added one more dieathat was similar to the German
system. He defended the five-percent thresholdalging that it was designed to pre-
vent “too many small parties” from entering the ldeuHowever, their proposal said
five percenbr one constituency MP (as in Germany). For exanipéeparty received
only two percent of the vote, but one constituelt, then this party would also be
included in the calculation of the proportional tselaim (ibid., p. 120). In the 2005
elections, this would have benefited the MahachanmyPEarlier, Krirkkiat seemed to
have been in favor of a two-percent threshold.

37 This was quite possible, because the interestsvanking contexts of PL MPs and
constituency MPs were often quite different. | ddflen” here, because a number of
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PL MPs had previously been constituency MPs, andeshaip to the list to make way
for family members to become constituency MPs. dtssb many other areas of the
Thai political system, we lack empirical data abthis element of the operations of
parliament.

3 |ater in the meeting, Pairote Promsan neverthed#sargued that an important
element in the drafting of this constitution hactibehat the drafters had listened to
the people, and let them participate in the drgftithe people wanted a reduction of
the number of MPs to about 400 (ibid., p. 117).

39 Section 26 of the Interim Constitution read, “Upmmpletion of the Draft Consti-
tution, the Constitution Drafting Committee shalbsit an explanatory note detailing
to what extent the Draft Constitution differs frahe Constitution of the Kingdom of
Thailand B.E. 2540 (1997) as well as the reasonth®bamendments...” (Constitution
of the Kingdom of Thailand (Interim). Buddhist Ex849 [2006]).

4 Some CDC and CDA members felt too restricted hys®a insistence on using the
1997 charter as the model for their 2007 documEat. example, Sriracha Char-
oenphanit stated that the new constitution hacetalide to improve the country’s po-
litical system. The CDC had been hampered by tkerim Constitution, which said
they had to compare the new draft with the 1997sttation. This had led many
members to assume that the new constitution musirbgar to the 1997 version.
However, all of them should gather ideas “to mdke tonstitution open up new po-
litical dimensions. ... | want to see change. Theppsal ofajarn Krirkkiat is one di-
mension of change. If we still stick to a modelttisaclose to that of 1997, then | do
not believe that it can affect change in the eteciystem” (CDC 38:102). If they did
not achieve change now, Sriracha stressed, themddwwmt be any movement for
positive constitutional changes during the next flaueight years. Currently, the cli-
mate was quite good, because four political patigs already been dissolved (this
had happened just a few days before Sriracha’smstit, on May 30, 2007, by the
military-appointed “Constitutional Tribunal,” and/ lusing a special retroactively ap-
plied decree of the coup plotters; the most impartissolution concerned Thaksin’s
Thai Rak Thai Party). Therefore, “a numbernatkkanmueang namngéoul water
politicians] cannot return [to the House].” He ombgretted that the Democrat Party
had not also been dissolved, because that way, tffaarewater politicians” would
have been removed from the Thai political systend(i103). Sriracha, one of the
more extremist members on the CDC, was a retirettier of the faculty of law at
Sukhothai Thammathirat University, and secretanyegal of the office of the Parlia-
mentary Ombudsmen. In addition, he was a committie@ber at the Council of State
and at the National Research Council. This nicellected theaphichon’snetwork
nature, as did the fact that, after having servedhe CDC, Sriracha was selected to
be an Ombudsman. Like Komsan Pokhong, Srirachaawemgst a group of 96 roy-
alist academics that, during the PAD protests irlye2006, petitioned the king on
March 4 to replace Prime Minister Thaksin Shinaadiy an interim premierThe
Nation, March 5, 2006).

“1In a contribution to the debate, Watchara Hongdpatgon referred to a paper of
twenty pages written by Krirkkiat about the elentigystem. Unfortunately, | do not
have this document (though | will try to acquire (Biven that he had read the paper,
and considering the additional statements made rkkfat in this meeting, it was
surprising to read Watchara'’s closing statemeniyduld like to ask where is the dif-
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ference between your proposal and the model in99&¢ constitution” (CDC 38:108).
At this stage of the proceedings, the differencevben a 1997-style MMM and
Krirkkiat's MMP should certainly have been obvious.

2 With a 400 to 100 formula in the election of 200RT would have gained 10 PL
MPs, and the Democrats 26. In 2007, with a 4000tdo8mula, the People’s Power
Party would have gained 6 PL MPs, while the Denmtsccauld claim 70. Finally,
with the 375 to 125 formula applied in the 2011ctte, Phuea Thai could have
claimed 58 more PL MPs, while the Democrats woaldehgained 75 PL MPs.

43 Uthit used to be the mayor of Songkhla municigalibereby placing him firmly in
the Democrat and Prem Tinsulanonda networks), hed moved up to become the
directly elected executive chairperson of SongkhRrovincial Administrative Or-
ganization (PAO). In late 2012, he made headlioesah alleged involvement in the
murder of his successor as Nakorn Songkhla munioipgor (Santiparp 2012).

44 Some readers might prefer the word “public” todince.” The use of “audience”
in the present context refers to Luhmann’s eadistinction of three subsystems of
the political system, namely administration, posti and audience (Luhmann 1990;
see also his posthumously publisiége Politics of Society.uhmann 2000).
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